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INTRODUCTION 

A  survey  was  conducted  by  personal  interviews  to  determine 
the  more  important  social  related  problems  facing  the  citizens  of 
the  reservation  that  also  have  an  impact  on  the  decision-making 
process  involved  in  the  planning  program.   Of  these  type  problems 
not  discussed  in  the  Population  and  Economy  Study,  the  complexity 
of  the  legal  status  of  the  land  stands  out  as  the  dominant  problem 
most  difficult  to  deal  with.   The  majority  of  other  problems  re- 
lating to  the  planning  program  and  the  decision-making  process 
involved,  revert  to  questions  of  land  tenure  and  legal  control. 
Physical  land  development  considerations  will  be  discussed  with 
detail  in  the  Land  Use  Analysis. 

Pursuant  to  the  provisions  of  the  Act  of  June  4,  1924,  all 
Tribal  Lands  owned  by  the  Eastern  Band  of  Cherokee  Indians  under 
the  corporate  charter  were  conveyed  to  the  United  States  in  trust 
on  July  21,  1925.   Today  these  lands  comprise  56,572.80  acres  of 
which  5,571«00  acres  are  tracts  in  Cherokee  County;  2,249.00  acres 
are  tracts  in  Graham  County;  80.00  acres  are  located  in  Haywood 
County;  19,267.00  acres  are  located  in  Jackson  County  and  26,066.57 
acres  are  located  in  Swain  County.   In  addition,  139.23  acres  in 
Swain  County  are  used  by  the  Federal  Government  and  are  either 
set  aside  by  Secretarial  Order  for  Government  use  under  provisions 
contained  in  section  5  of  the  Act  of  June  4,  1924,  or  the  title  is 


held  in  fee-simple  by  the  United  States  Government. 

The  area  of  realty  demonstrates  most  vividly  the  unique  nature 

of  the  legal  situation  on  the  reservation.   The  Tribe  accepted  the 

provisions  of  the  Indian  Reorganization  Act  (generally  known  as 

the  Wheeler -Howard  Act  of  June  18 ,  1934) ,  but  never  organized  under 

the  provisions  of  the  Act,   In  a  statement  which  these  Cherokees 

sent  to  Congress  endorsing  the  Wheeler-Howard  Bill,  then  pending, 

they  said: 

"Under  our  charter  we  have  been  able  to  live,  man- 
age our  individual  affairs,  and  operate   and  conduct 
all  the  business  of  the  tribe  in  a  satisfactory  manner. 
We  see  little  or  no  need  to  change  our  organization  in- 
asmuch as  the  present  charter  is  sufficiently  flexible 
to  meet  any  and  all  questions." 

The  Federal  reaction  to  the  Cherokee  statement  recorded  in  the 

Land  Planning  Report  published  in  November,  1934,  was: 

"Their  mode  of  life  under  corporate  ownership  has 
been  so  successful  that  one  of  their  more  immediate 
problems  has  been  to  protect  themselves  from  legis- 
lation which  would  admit  outsiders  to  share  their 
estate, " 

As  noted,  the  Eastern  Band  of  Cherokee  Indians  operates  under 

the  Charter  issued  to  the  Tribe  by  the  State  of  North  Carolina. 

Section  22  of  said  Charter  authorizes  the  Tribal  Council  of  the 

Eastern  Band  of  Cherokee  Indians  to  determine  the  management  and 

control  of  all  property,  real  and  personal  belonging  to  the  Tribe 

as  a  corporation.   The  Council  throughout  the  succeeding  years  has 

passed  many  resolutions  designed  to  regulate  and  control  the  real 


property  of  the  tribe,  nevertheless  the  Council  continues  to  be 
overburdened  with  land  related  decisions  or  resolutions.   The  lack 
of  an  effective  judiciary  has  posed  tremendous  problems  and  the 
terms  of  the  resolutions  have  generally  not  been  enforced  due  to 
this  lack  of  judicial  organization.   All  land  transactions  and 
probate  proceedings  are  executed  under  the  mixed  jurisdiction  of 
the  Tribal  Council  and  the  Bureau  of  Indian  Affairs,   North  Caro- 
lina law  is  usually  referred  to  as  precedent  but  not  necessarily 
as  legal  authority.   All  land  disputes  between  individual  poss- 
essory holders  and  between  heirs  to  real  property  rests  primarily 
within  the  Council.   The  Bureau  of  Indian  Affairs  tries  to  respect 
the  requests  and  decisions  of  the  Council. 

There  are  few  accurate  descriptions  of  the  possessory  holdings 
as  recognized  by  the  Tribe,  and  this  is  a  major  reason  for  numerous 
disputes  over  boundary  lines.   Normally,  when  a  dispute  is  brought 
before  the  Tribal  Council,  the  Council  will  direct  its  land  Commit- 
tee, with  the  survey  crew  (Bureau  of  Indian  Affairs)  to  proceed  to 
the  disputed  site  and  settle  the  differences  according  to  the  wishes 
of  the  parties  in  disagreement.   Because  every  individual  dispute 
between  possessory  holders  must  be  resolved  to  the  full  satisfaction 
of  all  parties  involved,  survey  crews  will  often  be  delayed  for 
months  concerning  a  single  dispute  which  is  frequently  over  a  few 
feet  of  land. 


Tribal  resolutions  require  surveys  of  each  assignment  of  pos- 
sessory holding  before  being  issued  and  before  the  transferral  be- 
tween members  of  the  Band.   Mapping  and  plotting  has  been  under 
way  for  several  years,  but  no  one  is  very  sure  as  to  what  percent- 
age of  the  present  possessory  holdings  have  actually  been  recorded 
by  the  survey  crews.   The  process  is  extremely  slow  and  somewhat 
frustrating  to  the  possessory  holder  and  transferee.   The  Realty 
Department  of  the  Bureau  of  Indian  Affairs  has  reported  a  back- 
log of  requests  for  surveys  to  be  as  many  as  three  or  four  hun- 
dred at  one  times 

Land  in  dispute  figuratively  becomes  static  or  inactive  as  it 
cannot  (while  in  dispute) ,  be  transferred,  leased,  or  developed. 
With  the  great  number  of  possessory  holdings  being  in  dispute  and 
the  even  larger  number  of  unfilled  survey  requests,  the  planning 
process  must  consider  both  active  and  inactive  land  in  terms  of 
immediate,  short-range  and  long-range  development.   Improvements 
of  the  existing  land  administration  operations  is  necessary  to 
relieve  the  pressures  on  the  Tribal  Council,  the  Land's  Committee, 
the  survey  crews,  the  Bureau  of  Indian  Affairs  and   most  impor- 
tantly, the  possessory  holder. 

In  order  to  resolve  a  problem,  the  problem  must  be  understood. 
As  with  the  complexity  of  the  land  situation  of  the  Eastern  Band 
of  Cherokee  Indians,  it  took  years,  many  incidents,  numerous  broken 
treaties  and  scores  of  other  events  to  evolve  a  land  status  situa- 


tion  unique  only  to  the  Eastern  Band  of  Cherokee  Indians.   The 
first  five  chapters  of  this  study  are  devoted  to  the  history  of 
how  the  Cherokee  land  came  to  be  in  its  present  state  of  intricate 
complexity.   The  next  chapter  deals  with  the  legality  of  land  use 
controls  with  the  Eastern  Band  of  Cherokee  Indians  and  is  the 
opinion  of  Ben  0.  Bridgers  acting  as  the  Cherokee  Tribal  Attorney 
and  specifically  under  contract  with  the  State  of  North  Carolina 
to  perform  what  is  first  published  in  chapter  six  of  this  study. 
(Mr.  Bridgers  is  an  attorney  with  the  firm  of  Holt  and  Haire  in 
Sylva,  North  Carolina) . 

This  volume  (Volume  III) ,  of  the  Comprehensive  Plan  for  the 
Eastern  Band  of  Cherokee  Indians  is  intended  to  serve  as  a  reference 
for  questions  relating  to  land  use  and  land  development.   Many  un- 
certainties of  a  potential  developer  can  be  answered  by  an  exam- 
ination of  the  legal  documents  under  which  they  would  be  bound. 
We  have  included  a  reproduction  of  each  of  the  currently  used 
contracts  that  are  utilized  by  the  Tribe  through  the  Bureau  of 
Indian  Affairs.   The  precise  content  of  each  document  is  included, 
however;  form  size  and  print  style  have  been  modified  for  printing 
and  binding  purposes  (Contained  in  Appendix  C) . 

The  Department  of  the  Interior,  Office  of  Indian  Affairs, 
Washington,  D.  C. ,  issued  a  "Handbook  of  Indian  Land  Policy  and 
Manual  of  Proceedures"  in  1938  (approximate  date) .   This  manual 
should  be  possessed  by  all  Tribal  Government  officials  and  be 


available  to  planners  and  developers  of  Indian  land.   (Contained 
in  Appendix  A) . 

It  is  often  said  and  heard  that  the  Cherokee  land  in  North 
Carolina  is  not  a  Reservation.   Although  the  term  Reservation  is 
freely  used  by  both  the  Bureau  of  Indian  Affairs  and  the  Tribe, 
it  is  probably  due  to  the  lack  of  any  other  suitable  term. 
Appendix  B  is  a  reproduction  of  a  news  release  on  a  decision  by 
Judge  Webb  of  the  U.  S.  Court  in  which  Judge  Webb  ruled  that  the 
Cherokee  lands  did  not  constitute  a  reservation. 


INDIAN  LAND  TENURE  POLICY 
DURING  THE  COLONIAL  PERIOD 

In  accordance  with  an  agreement  made  before  he  left  Spain, 
Christopher  Columbus  took  possession  of  the  newly  discovered  lands 
in  America  in  the  name  of  the  crown  of  Castile .   From  that  time 
forward  the  Spanish  explorers  assumed  that  all  lands  found  by  them 
in  the  New  World  became  possessions  of  the  rulers  of  Spain.   Slight 
consideration,  if  any,  was  given  to  any  theory  as  to  the  legal 
right  of  the  native  inhabitants  to  determine  the  use  to  be  made  of 
the  land  of  the  Americas.   However,  from  the  earliest  period  the 
official  decrees  and  instructions  emanating  from  the  Spanish  Gov- 
ernment exhibited  a  spirit  of  great  interest,  in  the  natives  of 
America  and  expressed  sincere  desire  to  promote  their  happiness 
and  welfare.   Spanish  authorities  sought  to  secure  to  the  natives 
the  lands  that  they  were  actually  using  and  that  were  necessary 
for  the  subsistence  of  the  Indians.   The  Spanish  Government  never 
adopted  the  policy  of  purchasing  the  Indian  title  to  land  but  re- 
cognized  the  propriety  of  compensating  the  Indians  for  the  taking 
of  their  village  sites  or  other  lands  actually  used  by  the  Indians. 

The  French  never  recognized  the  legal  title  of  the  American 
Indians  to  their  hunting  grounds  nor  to  the  lands  actually  used 
for  agricultural  or  domestic  purposes— or  even  their  legal  right 
of  occupancy.   It  was  the  theory  of  the  French  that  when  a  tribe 
or  nation  of  Indians  agreed  to  come  under  the  French  dominion, 


this  agreement  carried  with  it  the  right  of  the  French  Government 
to  political  control  and  full  ownership  over  the  lands  formerly- 
occupied  or  claimed  by  the  Indian  tribe  or  nation.   Much  attention 
was  given  to  the  Christianization  of  the  native  by  the  French  and 
to  further  this  policy  as  well  as  to  strengthen  the  French  settle- 
ments,  the  Indians  were  encouraged  by  the  Government  to  settle  in 
close  contact  with  the  colonists  and  to  raise  their  children  accord- 
ing to  French  manners  and  customs. 

As  the  settlements  of  the  English  continued  to  extend  back  from 
the  Atlantic  Coast  and  competition  for  the  fur  trade  and  the  good 
will  of  the  natives  increased,  relations  between  the  French  and  the 
Indians  were  at  times  uneasy. 

The  charters,  patents  and  grants  of  the  early  English  are  as 
silent  regarding  any  legal  right  of  the  American  Indians  to  the 
lands  occupied  by  them  as  are  the  state  papers  of  Spain  or  France. 
The  English  documents,  like  the  decrees  and  instructions  promul- 
gated by  the  Spanish  and  French  governments,  frequently  referred 
to  the  state  of  savagery  and  unenlightenment  in  which  the  natives 
were  living  and  expressed  the  desire  and  purpose  of  the  Government 
to  propagate  the  Christian  religion  and  extend  the  true  knowledge 
and  worship  of  God  to  those  who  were  looked  upon  as  living  in  a 
state  of  gross  intellectual  darkness  and  religious  infidelity. 
The  few  treaties   or  agreements  made  by  the  English  Government 
directly  with  the  Indians  covered  only  rights  of  sovereignty  and 
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and  are  not  to  be  construed  to  convey  to  the  English  any  property 
rights.   It  was  from  implications,  rather  than  from  any  positive 
statements,  that  the  theory  was  later  contrived  in  English  and 
American  law  that  the  fee  title  to  lands  occupied  or  claimed  by 
Indian  tribes  was  in  the  English  sovereign,  and  later  by  succession 
in  the  United  States,  while  the  Indians  held  merely  a  right  of 
occupancy  of  the  lands. 

Aspirations  of  the  European  governments  were  fairly  well  sat- 
isfied with  the  extension  of  political  sovereignty  over  the  newly 
discovered  lands  and  the  establishment  of  commercial  relations  as 
long  as  goods  and  income  continued  to  flow  into  the  home  country. 
Questions  of  land  titles  and  other  local  administration  were  left 
largely  to  local  authorities  in  the  Spanish,  French  and  English 
settlements.   This  was  especially  true  of  the  English  colonies 
which  had  from  the  first  exhibited  a  marked  capacity  for  local 
self  government. 

From  the  very  earliest  date  the  legislative  authorities  of  the 

English  colonies  in  America  were  reasonably  solicitous  regarding 

the  moral  and  legal  rights  of  the  aboriginal  inhabitants.   In  1633 

the  General  Court  of  Massachusettes  declared  in  a  legislative 

order: 

"That  what  lands  any  of  the  Indians  in  this  jur- 
isdiction have  possessed  and  improved,  by  subduing 
the  same,  they  have  just  right  unto,  according  to 
that  in  Gen.  1,28,  and  Chap.  9.-1  and  Psal.  115,  16." 


The  Puritans  were  accustomed  to  searching  the  Scriptures  for 

authority  for  their  actions  and  refered  to  the  passages  in  Holy 

Writ  in  which  God  was  said  to  have  bestowed  his  blessing  upon  those 

who  were  to  cultivate  the  earth  and  the  verse  in  the  115th  Psalm 

in  which  it  was  said  that  the  Lord  had  given  the  earth  to  the 

children  of  men.   The  following  sections  from  the  order  of  the 

court  further  reveal  the  sentiment  of  the  Puritans: 

"And  for  the  further  encouragement  of  the  hopeful 
work  amongst  them  for  the  civilizing  and  helping  them 
forward  to  Christianity,  if  any  of  the  Indians  shall 
be  brought  to  civility,  and  shall  come  among  the 
English  to  inhabit,  in  any  of  their  plantations,  and 
shall  them  live  civily  and  orderly,  that  such  Indians 
shall  have  allotments  amongst  the  English,  according 
to  the  English  in  like  case." 

Section  2  of  the  Act  of  1633  reads: 

"And  it  is  ordered,,  That  no  person  whatsoever  shall 
henceforth  by  land  of  any  Indian,  without  license 
first  had  and  obtained  of  the  General  Court,  and  if 
any  offend  herein,  such  land  so  bought  shall  be  for- 
feited to  the  country." 

The  Massachusetts  General  Court  recognized  that  the  actual  use 
of  the  lands  by  Indians  should  establish  their  right  to  the  same. 
The  conception  that  the  right  of  the  Indians  to  certain  lands  was 
primarily  dependent  upon  their  occupation  and  improvement  of  the 
same  was  essentially  the  view  of  Spanish  and  French  settlements. 
In  1665  the  above  provision  regarding  purchase  of  Indian  land  with- 
out license  was  clarified  as  follows: 

"This  Court  doth  declare  the  prohibition  there  ex- 
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pressed,  referring  to  the  purchase  of  Indian  land 
without  license  from  this  Court  is  to  be  understood, 
as  well  grants  for  term  as  years,  as  forever,  and 
that  under  the  same  penalty  as  in  said  law  expressed." 

With  respect  to  a  plantation  that  had  been  given  to  the 

Indians  by  the  town,  it  was  voted  at  a  town  meeting  held  at 

Dorchester,  Mass.,  on  December  7,  1657,  "that  the  Indians  shall 

not  alienate  or  sell  their  plantation,  or  any  part  thereof,  unto 

any  English."   Complaints  by  the  Indians  to  the  settlers  of 

Massachusetts  caused  an  order  to  be  declared  In  1657,  reading: 

"It  is  ordered  by  this  court,  That,  in  all  places 
within  this  jurisdiction,  the  English  shall  keep 
their  cattle  from  destroying  the  Indian's  corn,  in 
any  ground  where  they  have  right  to  plant;  and  if 
any  of  the  corn  be  destroyed,  for  want  of  fencing 
or  herding,  the  town  shall  make  satisfaction,  and 
shall  have  power  among  themselves  to  lay  the  charge 
where  the  occasion  of  the  damage  did  arise;  Provided, 
That  the  Indians  shall  make  proof  that  the  cattle 
of  such  a  town,  farm,  or  person,  did  the  damage." 

An  act  of  17^7  declared  that  the  prohibition  against  unauth- 
orized purchases  of  land  from  Indians  was  intended  to  extend  and 
did  cover:   "all  devises  of  real  estate  made  by  the  last  wills 
and  testaments  of  any  of  the  said  Indians." 

An  act  of  1758  declared  that  the  acts  for  regulating  dealings 
with  the  Indians  had  proved  to  be  very  beneficial  to  the  Indians 
and  provided  for  the  appointment  by  the  Court  of  three  proper  per- 
sons, near  to  every  Indian  plantation  of  the  province,  who  should 
act  as  guardians  to  the  said  Indians  in  their  respective  planta- 
tions.  Content  of  the  Massachusetts  act  of  1758  is  of  particular 
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importance  in  the  evolvement  of  "Indian  Administration"  as  it  indi- 
cated clearly  that  the  earlier  efforts  of  the  New  England  settlers 
to  allow  the  Indians  adjacent  to  the  settlements  a  large  degree  of 
Independence  in  their  relations  to,  and  social  and  economic  ex- 
change with  the  newcomers  had  failed.   The  earlier  legislative 
enactments  indicated  a  hope  and  belief  that  many  of  the  Indians 
would  come  and  live"civily  and  orderly"  among  the  whites,  that 
they  would  take  their  "allotments"  of  land,  improve  the  same  and 
prize  the  ownership  as  highly  as  the  whites  did  who  had  come  to 
the  shores  of  the  New  World  "land  hungry".   Soon  after  the  whites 
began  to  swarm  into  the  new  land,  the  Indians  began  to  realize 
they  were  losing  advantages  that  they  formerly  enjoyed  in  roaming 
and  hunting  wherever  they  pleased  and  they  then  began  to  raise 
strenuous  objection  to  being  pushed  out  of  their  former  locations. 

From  1789  onward  a  progressive  extension  of  authority  over 
the  property  and  even  the  person  of  the  Indian  continued.   They 
were  the  result  of  convictions  on  the  part  of  the  governing  auth- 
orities that  such  extension  of  governmental  authority  was  essential 
to  the  welfare  of  the  Indians  themselves.   Serious  difficulties 
arose  in  various  colonies  because  of  the  conflicting  interests  of 
those  who  claimed  to  have  acquired  their  rights  from  Indians  and 
because  of  the  dissatisfaction  of  the  Indians  with  the  treatment 
that  they  had  received  at  the  hands  of  unscrupulous  whites. 
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John  Smith's  History  of  Virginia  shows  that  from  1609  onward 
lands  were  purchased  from  the  Indians  by  the  English  colonists  in 
the  territory  Virginia .   However ,  there  were  fraudulent  purchases 
and  encroachments  which  led  to  dissatisfaction  and  hostility  on 
the  part  of  the  Indians,  culminating  in  open  attacks  by  the  natives 
about  1640 .   An  act  of  the  Grand  Assembly  on  July  5,  1653  authorized 
the  Commissioners  of  Northampton  County  to  buy  lands  from  the  In- 
dians on  condition  that  the  majority  of  the  Indians  desired  to  sell 
and  that  the  terms  were  just,   A  Virginia  act  of  March  10 ,  1655  con- 
tained the  following: 

"What  lands  the  Indians  shall  be  possessed  of  by  order 
of  this  or  other  ensuing  Assemblyes,  such  land  shall  not 
be  alienable  by  them,  the  Indians,  to  any  man'  de  futuro 
for  this  will  put  us  to  a  continual!  necessity  of  allott- 
ing them  new  lands  and  possessions  and  they  will  be 
allwaies  in  feare  of  what  they  hold,  not  being  able  to 
distinguish  between  our  desires  to  buy  or  enforcement  to 
have,  in  case  their  grants  and  sales  be  desired;  There- 
fore be  it  enacted,  that  for  the  future  no  such  aliena- 
tions or  bargaines  and  sales  be  valid  without  the  assent 
of  Assembly.,   This  act  not  to  prejudice  any  Christian 
who  hath  land  allready  granted  by  pattent. 

The  provision  in  the  act  of  1655  as  to  the  alienability  of 
lands  assigned  to  Indians  shows  that,  three  years  before  the  en- 
actment of  a  similar  law  in  Massachusetts,  the  conclusion  had  been 
reached  in  Virginia  that  the  Indians  were  incapable  of  resisting 
inducements  to  part  with  their  lands,  regardless  of  their  being 
restricted  in  area  and  the  necessity  of  such  lands  to  their  sus- 
tenance .   The  colonies  took  the  attitude  that  the  Indians  did  not 
appreciate  the  value  of  their  lands  and  didn't  put  the  land  to 
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good  use.   What  was  not  understood  by  the  colonists  then  (or  the 
non-Indians  today)  is  that  the  Indian  believed  the  land  was  given 
by  the  Great  Supreme  Being  for  everyone ' s  use  and  it  was  unthink- 
able to  sell  such  a  gift.   Exchange  of  land  for  trinkets  and  ob- 
jects providing  immediate  enjoyment  had,  in  its  fullness,  unques- 
tionable different  significance  to  the  two  cultures.   Schemes  of 
unscrupulous  white  men  to  acquire  land  must  have  become  so  unjust 
as  to  cause  the  colonies  to  enact  laws  directed  toward  the  protec- 
tion of  the  Indians ,  even  though  they  were  not  enforced.   Undoubt- 
edly many  who  voted  for  the  bills  were  more  fearful  of  Indian 
attacks  upon  whites  than  concern  for  the  rights  of  the  Indians. 
Many  tracts  of  land  were  granted  by  the  English,  French  and  Span- 
ish governments  without  compensation  to  the  Indians.   It  was  pos- 
sibly through  the  development  of  a  public  sense  of  fairness  to  the 
Indians  that  a  custom  of  purchasing  lands  from  the  Indians  became 
general  in  the  English  Colonies.   It  is  more  probable  that  the 
individuals  desired  to  fortify  their  claims  to  certain  lands  by 
a  title  from  the  original  occupants. 

Purchases  of  land  under  the  free  and  unrestricted  system  be- 
came so  corrupt  as  to  make  necessary  the  Colonies  pass  additional 
acts  to  protect  the  Indians.   A  South  Carolina  Act  was  passed  in 
1739  forbidding  purchases  of  land  from  Indians  without  the  appro- 
val of  the  provincial  authorities.   It  bluntly  stated  the  reason 
for  the  act  to  be  that: 
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"such  purchases  being  generally  obtained  from  the 
Indians  by  unfair  representations,  fraud  and  cir- 
cumvention, or  by  making  them  gifts  of  presents  of 
little  value,  by  which  practices  great  resentments 
and  animosities  have  been  created  amongst  the  In- 
dians toward  the  inhabitants  of  this  province." 

Many  agreements  regarding  land  sales  had  been  obtained  while 
the  Indians  were  under  the  influence  of  liquor.   Heavy  penalties 
were  prescribed  by  the  colonies  for  the  offense  of  selling,  bar- 
tering or  giving  strong  liquor  to  an  Indian,  but  the  practice 
continued . 

Prior  to  1748,  the  English  Government  has  exhibited  little 
interest  in  land  titles  or  Indian  trade  in  America.   The  American 
colonists  being  unable  to  out-balance  the  French  and  their  Indian 
allies,  stirred  up  the  attention  of  the  imperial  government  to  the 
potential  value  of  the  lands  west  of  the  Alleghany  Mountains . 
Great  Britain  responded  by  granting  a  charter  to  the  "Ohio  Com- 
pany" to  settle  the  Ohio  River  Valley  with  Englishmen  and  develop 
trade  with  the  Indians  of  that  region  (1748).   In  1753  the  French 
government  issued  a  proclamation  declaring  that  all  territory  west 
of  the  Alleghany  Mountains  belonged  to  France  and  that  no  settle- 
ment of  British  subjects  on  the  Ohio  River  would  be  permitted. 
The  French  and  Indian  War  followed,  with  the  colonists  themselves 
being  responsible  for  stirring  up  the  interest  of  the  British 
Government  in  colonial  affairs . 

In  order  to  provide  unification  of  policy  and  centralization 
of  authority  (I.e.,  unified  control  of  Indian  trade  and  regulation 
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of  land  acquisition  from  the  Indians;)  in  1756  Sir  William  Johnson 
and  Edmund  Aiken  were  appointed  as  Indian  Superintendents  in  the 
northern  and  southern  districts  of  the  colonies  respectively. 
Fraudulent  purchase  of  land  from  the  Indians  and  the  occupation  of 
land  before  purchase  continued  according  to  reports  of  these  super- 
intendents.  Attempts  were  tried  to  secure  fair  treatment  of  the 
Indians,  one  was  the  requiring  of  a  license  for  all  Indian  traders 
and  the  regulating  of  trade,  none  of  which  were  successful.   Frauds 
and  abuses  of  the  Indians  continued  and  the  disaffection  of  the 
Indians  toward  the  colonists  grew.   There  was  a  sharp  division  in 
the  British  Government,  one  group  favored  a  policy  of  restricting 
settlement  and  pacifying  the  Indians;  the  other  group  favored  a 
policy  of  colonial  expansion,  whatever  the  outcome. 

Lord  Halifax,  who  had  been  the  leader  In  the  effort  to  effect 
an  Imperial  control  of  Indian  administration  in  British  America 
resigned  on  March  21,  1761.   On  October  95  1761,  the  Earl  of  Egre- 
mont ,  who  had  become  Secretary  of  State  for  the  Southern  Depart- 
ment, announced  a  new  policy  of  not  granting  lands  or  establishing 
settlements  on  the  frontier  until  the  outcome  of  existing  diffi- 
culties should  be  known  and  the  Indians  pacified.   In  1761,  King 
George  III  approved  Instructions  to  the  Governors  of  Nova  Scotia, 
New  Hampshire,  New  York  Virginia,  North  Carolina,  South  Carolina, 
and  Georgia  that  had  been  prepared  by  the  Lords  of  Trade.   These 
instructions  declared  that  the  peace  and  security  of  the  colonies 
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and  plantations  in  North  America  depended  upon  the  maintenance  of 
friendly  relations  with  the  tribes  of  Indians  bordering  upon  such 
settlements,  referred  to  the  many  complaints  that  had  been  pre- 
sented by  the  Indians  indicating  that  repeated  royal  instructions 
against  unfair  dealings  with  the  natives  had  not  been  followed, 
re-asserted  the  intention  of  the  Crown  to  protect  the  Indians  in 
their  just  rights  and  possessions,  commanded  those  in  authority 
in  the  several  colonies  and  provinces  not  to  pass  any  further 
grants  of  lands  within  areas  that  had  been  reserved  for  the  In- 
dians, and  directed  that  proceedings  be  taken  for  the  cancella- 
tion of  any  fraudulent  or  unauthorized  purchases  of  land. 

These  instructions  required  that  applications  for  the  purchase 
of  lands  must  be  presented  to  the  governor  of  a  colony  or  province 
who  would  transmit  them  to  the  Board  of  Trade,  upon  whose  report 
the  king  would  take  appropriate  action.   The  purchase  of  land  from 
the  Indians  was  thus  taken  out  of  the  control  of  the  colonies  and 
placed  in  the  hands  of  the  British  authorities.   Military  protec- 
tion of  the  colonies  against  the  Indians  and  the  management  of 
the  political  phases  of  Indian  administration  became  functions  of 
the  British  Imperial  Government,   The  right  to  secure  lands  in  re- 
turn for  military  services  was  now  denied  to  the  colonial  militia, 

British  victory  in  the  French  and  Indian  War  assured  the  col- 
onists of  British  control  in  the  Ohio  and  Illinois  country  acquired 
by  the  British  under  the  Treaty  of  Paris,   The  British  Board  of 
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Trade  devoted  much  effort  to  the  formulation  of  land  and  trade 
policies  for  the  new  possessions  and  strongly  urged  action  but 
with  no  success.   In  1763  King  George  III  issued  a  proclamation 
which  intended  that  a  boundary  should  be  fixed  so  as  to  give  im- 
perial protection  to  the  Indian  lands  east  of  the  Alleghanies  and 
to  open  to  development  lands  of  the  upper  Ohio  valley  on  which 
English  had  already  made  settlements.   An  uprising  of  the  Indians 
had  already  begun  under  the  leadership  of  Pontiac,  before  any  ac- 
tion had  been  taken  by  the  British  and  the  entire  frontier  was  be- 
ing threatened. 

Pontiac's  conspiracy  was  soon  crushed  and  the  colonists  fear 
as  to  the  power  of  the  Indians  was  diminished.   All  efforts  by 
the  British  government  to  control  trade  with  the  Indians,  to  pre- 
vent unauthorized  purchases  of  land  and  to  prevent  the  establish- 
ment of  settlements  west  of  the  Appalachian  Mountains  failed* 

A  large -portion  of  the  colonists  never  approved  of  the  British 
effort  to  control  land  purchases  and  the  Indian  trade.   The  Stamp 
Tax  only  imposed  further  resistence  by  the  colonists.   Thomas  Jeff- 
erson maintained  that  vacant  lands  in  America  were  no  part  of  the 
King's  domain.   Successive  irritating  acts  of  His  Majesty's  Govern- 
ment weakened  the  loyalty  of  his  subjects  in  America  until  open 
hostility  was  aroused  and  the  stage  was  set  for  the  Declaration  of 
Independence  in  1776. 
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AGITATION  FOR  REMOVAL 

By  the  Declaration  of  Independence  the  separate  colonies  rec- 
ognized they  would  necessarily  assume  many  functions  formerly 
exercised  by  the  British  Government,  one  of  which  would  be  the 
uneasy  task  of  regulating  trade  with  Indians  living  outside  of 
the  areas  under  the  full  control  of  colonial  governments.  Although 
the  individual  colonies  were  reluctant  to  surrender  any  power  or 
control  to  a  central  power,  the  regulation  of  Indian  trade  was  a 
problem  requiring  mutually  planned  action. 

The  Articles  of  Confederation  were  contrived  to  designate  and 

separate  powers  of  authority  to  the  Federal  and  State  governments 

in  matters  of  all  affairs  of  Indians  by  an  inserted  clause  reading; 

"The  United  States  in  Congress  assembled  shall  have 
the  sole  and  exclusive  right  and  power  of regu- 
lating the  trade  and  managing  all  affairs  with  the 
Indians  not  members  of  any  of  the  States,  provided 
that  the  legislative  right  of  any  State  within  its 
own  limits  be  not  infringed  or  violated." 

An  agreement  in  the  treaty  of  September  17,  1778  between  the 
United  States  and  the  Delaware  nation,  then  living  in  western 
Pennsylvania  and  eastern  Ohio,  is  worthy  of  attention  as  it  stated 
that  arrangements  might  later  be  made  for  the  inclusion  of  an 
Indian  state  in  the  Confederation  that  had  been  formed  the  previ- 
ous year.   This  suggestion  of  an  Indian  confederation  with  the 
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thirteen  states  finds  some  confirmation  that  it  was  made  in  good 
faith  in  the  fact  that  when  a  treaty  was  negotiated  by  different 
commissioners  with  the  Cherokee  of  Georgia,  seven  years  later,  on 
November  28,  1785,  a  provision  was  inserted  in  article  12  that  the 
Cherokee  should  have  a  right  to  send  a  deputy  of  their  own  choice 
to  Congress  whenever  they  should  think  fit.   During  this  period 
of  restlessness,  the  intentions  and  motives  of  these  agreements 
are  difficult  to  interpret  but  provide  excellent  material  for 
speculation . 

The  Indians  had  begun  a  withdrawal  from  the  vicinity  of  the 
white  settlements  and  whether  it  was  from  their  own  free  will  or 
by  pressure  from  governmental  authorities  is  not  defined;  but,  it 
was  desired  by  the  whites  who  thought  the  process  would  continue 
is  confident.   To  assure  this  process  would  be  peaceable,  a  pro- 
clamation was  issued  by  the  authority  of  the  Confederation  on 
September  22,  1783  under  which  all  persons  were  prohibited: 

"From  making  settlements  on  land  inhabited  or  claimed 
by  Indians  without  the  limits  or  jurisdiction  of  any 
particular  State,  and  from  purchasing  or  receiving  any 
gift  or  cession  of  such  lands  or  claims  without  the 
express  authority  and  direction  of  the  United  States 
in  Congress  assembled." 

On  March  4,  1789,  the  Federal  Constitution  went  into  effect. 

The  only  words  in  the  Constitution  that  specifically  provide  for 

the  management  of  Indian  Affairs  are  found  In  Section  8  of  Article 

I  which  enumerates  the  power  of  Congress : 
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"To  regulate  Commerce  with  foreign  Nations ,  and 
among  the  several  States,,  and  with  the  Indian  Tribes." 

Section  2  of  Article  II  in  defining  the  duties  of  the  President 
said:   "He  shall  have  power,  by  and  with  the  advice  of  the  Senate, 
to  make  treaties e    provided  two- thirds  of  the  Senators  present  con- 
cur/1 and  the  last,  sentence  of  Section  8  of  Article  I,  enumerating 
the  powers  of  Congress,  gave  this  body  authority, 

"To  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  Execution  the  foregoing 
Powers,,  and  all  other  Powers  vested  by  this  Con- 
stitution in  the  Government  of  the  United  States, 
or  in  any  Department  or  Officer  thereof." 

In  the  three  brief  provisions  above  are  found  all  the  authority 
of  the  Federal  Government  to  deal  with  Indian  Affairs,   The  Cons- 
titution specfically  refers  only  to  trade  with  the  Indians,  yet, 
it  has  been  interpreted  as  conferring  upon  Congress  almost  unlim- 
ited control  over  Indian  Affairs,   The  exercise  of  such  implied 
powers  by  Congress  was  assumed  gradually  and  apparently  only  be- 
cause of  a  conviction  that  such  extension  was  essential  to  the 
welfare  of  the  Indians  themselves 0 

The  Cherokees  had  been  friendly  to  the  British  and  fought  with 
them  against  the  Americans  in  the  Revolution  which  was  probable 
cause  for  some  of  the  ill  feeling  towards  them.   On  November  28, 
1785,  peace  was  made  with  the  Cherokees  who  assumed  they  would 
then  be  under  the  protection  of  the  United  States  of  America. 
By  Article  IX  of  the  treaty  it  was  stipulated  that:   "The  United 
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States  in  Congress  assembled  shall  have  the  sole  and  exclusive 
right  of  regulating  trade  with  the  Indians,  and  managing  all  their 
af firs  in  such  manner  as  they  think  proper" .   It  was  not  long  be- 
fore the  Indians  were  complaining  of  encroachments  by  the  whites 
and  the  whites  were  complaining  that  the  Indians  were  given  too 
much  territory,   Article  V  of  the  treaty  required  that  no  white 
man  should  settle  within  the  lands  reserved  for  the  Cherokee. 
This  provision  as  well  as  a  later  proclamation,  essentially  for- 
bidding unauthorized  intrusion  were  ignored  and  were  termed  a 
"disgraceful  violation"  of  the  treaty  of  Hopewell  by  Secretary  of 
War  Knox,  who  had  charge  of  Indian  Affairs  under  authority  of  the 
act  of  August  7,  1789.   Hostilities  continued  on  the  part  of  both 
Indians  and  whites  until  another  attempt  at  peace  caused  the 
treaty  of  July  22,  1791  to  be  effected,  and  by  another  one  on 
June  26,  1794  and  yet  another  on  October  2 ,  1798--the  latter  two 
being  supplements  to  the  Holston  treaty  of  1791  and  directed  to  a 
removal  of  grounds  for  dissatisfaction. 

Complaints  did  not  cease;  finally  the  legislature  of  Tennessee 
protested  to  Congress  in  1797  that  the  previous  treaties  were  sub- 
versive of  vested  rights  of  the  State  and  of  individual  citizens. 
The  turning  point  for  the  Cherokees  had  arrived.   From  this  time 
on  ,   no  efforts  were  spared  to  remove  them  from  their  country. 

In  a  convention  on  April  24,  1802,  the  United  States  and  the 
State  of  Georgia  entered  into  a  compact,  whereby  the  State  of 
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Georgia  ceded  to  the  United  States  the  area  from  which  was  later 

formed  the  states  of  Alabama  and  Mississippi.   In  return  for  the 

relinquishment,  Georgia  was  to  receive  a  large  payment  of  money 

and  an  agreement  by  the  United  States  in  the  fourth  section  of 

Article  I: 

"That  the  United  States  shall,  at  their  own  expense, 
extinguish  for  the  State  of  Georgia,  as  early  as  the 
same  can  be  peaceably  obtained,  upon  reasonable  terms, 
the  Indian  title***( to  certain  specified  lands)*** 
and  that  the  United  States  shall,  in  the  same  manner, 
also  extinguish  the  Indian  title  to  all  the  other 
lands  within  the  State  of  Georgia." 

At  that  time  the  Cherokee  territory  in  the  eastern  states 
amounted  to  nearly  43,000  square  miles  of  which  8,757  square  miles 
or  55604,480  acres  were  within  Georgia's  boundaries. 

In  order  to  justify  and  validate  the  Louisiana  Purchase, 
President  Jefferson  proposed  the  newly  acquired  lands  be  used  for 
the  removal  of  the  Indians  on  a  large  scale  basis.   An  act  pro- 
viding for  the  government  of  the  Louisiana  Territory,  as  approved 
March  26,  1804  by  President  Jackson,  stated  in  section  15  that: 

The  President  of  the  United  States  is  hereby  auth- 
orized to  stipulate  with  any  Indian  tribes  owning 
lands  on  the  East  side  of  the  Mississippi  and  resid- 
ing thereon,  for  an  exchange  of  lands,  the  property 
of  the  United  States,  on  the  west  side  of  the  Missis- 
sippi,  in  case  the  said  tribes  shall  remove  and 
settle  thereon,  but  in  such  stipulation  the  tribes 
shall  acknowledge  themselves  to  be  under  the  pro- 
tection of  the  United  States,  and  shall  agree  that 
they  will  not  hold  any  treaty  with  any  foreign  power, 
individual  or  state,  or  with  the  individuals  of  any 
state;  and  that  they  will  not  sell  or  dispose  of  said 
lands,  or  any  part  thereof  to  any  foreign  power, 
except  the  United  States,  nor  to  the  subjects  or 
citizens  of  any  other  sovereign  power,  nor  to  the 
citizens  of  the  United  States. 
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Although  the  Lower  Cherokee  possessed  a  prevailing  attitude 
to  accept  removal  west  of  the  Mississippi  on  satisfactory  terms, 
the  Upper  Cherokee  were  pressing  their  claim  for  full  citizenship 
and  permanent  residence  in  Georgia  and  Tennessee.   Substantial 
areas  of  Cherokee  land  in  Kentucky,  Tennessee,  and  Alabama  had 
been  ceded  by  the  treaties  of  October  25,  1805,  and  January  7, 
1806,  but  in  neither  had  the  Cherokees  agreed  to  removal,  and 
it  was  alleged  that  unethical  methods  were  used  in  inducing  the 
chiefs  to  agree  to  these  cessions. 

Jefferson  went  out  of  office  before  he  could  accomplish 
his  removal  of  the  Indians  to  west  of  the  Mississippi.   On 
March  4,  1809,  James  Madison  became  President;  and  he  did  not 
favor  removal  on  a  large  scale.   James  Monroe  became  President 
on  March  4,  1817,  and  selected  John  C.  Calhoun  as  his  Secretary 
of  War  who  brought  with  him  a  new  interest  toward  removal  of 
the  Indians.   Under  the  direction  of  Mr.  Calhoun,  General 
Jackson  and  Governor  McMinn  of  Tennessee  concluded  a  treaty 
(July  18,  1817)  with  the  Lower  Cherokee  which  contemplated  the 
removal  of  the  greater  part  of  these  Indians  west  of  the 
Mississippi.   Monroe  continued  a  strong  and  forceful  Indian 
policy  throughout  his  eight  years  of  administration. 
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Constant  pressure  for  removal  upon  the  Cherokee  by  the  State  of 
Georgia  increased  in  intensity.   One  of  the  main  arguments  for  their 
removal  rested  upon  allegations  that  they  were  incapable  of  leading 
a  civilized  life.   Conceiving  that  this  could  successfuuly  be  over- 
come, by  demonstrating  their  ability  to  govern  themselves,  the  Cher- 
okee Nation  met  in  New  Echota,  Georgia,  prepared  and  adopted  a  Con- 
stitution.  The  Constitution  was  then  ratified  by  the  entire  Cher- 
okee Nation,   Unexpectedly,  this  action  by  the  Cherokees  brought  on 
the  most  violent  attack  by  the  Georgians  and  their  sympathizers 
throughout  the  United  States.   It  was  represented  that  this  action 
by  the  Cherokee  was  an  effort  to  set  up  an  independent  nation  with- 
in the  sovereign  State  of  Georgia. 

Georgia  no  longer  waited  for  action  against  the  Cherokees  on 
her  behalf  by  the  Federal  Government  and  was  quick  to  react  against 
an  independent  republic  which  was  being  set  up  with  the  intent  to 
perpetrate  a  distinct  sovereignty  within  her  chartered  limits.   On 
December  19,  1827  resolutions  were  adopted  by  the  legislature  of 
Georgia,  to  the  effect  that  the  Cherokee  had  no  real  title  to  their 
lands  and  advocated  their  eviction  by  force  if  necessary.   The 
Indians  entered  a  counter  protest  with  Congress. 

The  conflict  and  agitation  resulted  in  the  passage  of  the  In- 
dian appropriation  bill  of  May,  1828  containing  an  appropriation 
of  $50,000  for  carrying  into  effect  the  Federal  agreement  of  1802 
to  extinguish  the  Indian  title  to  lands  in  Georgia. 
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Andrew  Jackson,  a  known  pronounced  advocate  of  removal  of  the 
Indians  was  elected  in  1828 .  He  advocated  removal  on  the  ground 
that  the  rights  of  a  sovereign  state  were  being  interfered  with, 
and  stated  in  reply  to  the  protest  of  the  Cherokees  against  the 
extension  of  Georgia  laws  over  them,  that  the  attempt  of  the  In- 
dians to  establish  an  independent  government  in  Georgia  and  Ala- 
bama would  not  be  countenanced. 

The  Removal  Bill  was  passed  on  May  28,  1830  after  six  months 
of  public  discussion  and  warm  debates.   This  Act  provided  for  an 
exchange  of  lands  with  the  Indians  residing  in  any  of  the  States 
or  Territories,  and  for  their  removal  west  of  the  Mississippi  River, 
The  Indians  knew  that  the  passage  of  this  legislation  formed  an 
integral  part  of  a  plan  to  exert  pressure  for  removal, 

A  new  complication  was  added  to  the  Cherokee  troubles  in  July 
1829  when  deposits  of  gold  were  found  on  Ward's  Creek  in  the  north- 
western part  of  the  Cherokee  Nation,  causing  Cherokee  land  to  in- 
crease in  value  enormously.   Treasure  seekers  from  the  surrounding 
states  flocked  into  the  gold  region  in  such  numbers  that  within  a 
year  three  thousand  disorderly  white  men  were  prospecting  for  the 
precious  ore  on  Cherokee  land.   These  gold  diggers  were  intruders 
operating  unlawfully  under  an  enactment  of  the  Cherokee  Nation  pro- 
hibiting anyone  to  settle  or  trade  on  their  land  without  a  permit 
from  Cherokee  officials,  and  under  a  Federal  intercourse  law  pro- 
hibiting anyone  from  settling  or  trading  on  Indian  territory  without 
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a  special  license  from  the  proper  United  States  Authorities. 

Governor  Gilmer  issued  a  proclamation  in  which  he  warned  all 
persons,  even  Indian  occupants,  from  trespassing  upon  foreign  soil, 
and  especially  from  taking  any  gold  or  silver  from  the  land.   The 
Indians  considering  that  they  had  a  right  to  do  what  they  would 
with  their  own,  paid  no  attention  to  the  proclamation.   Thereupon 
the  Georgia  authorities  arrested  and  roughly  marched  them  off  to 
prison.   The  United  States  troops,  sent  into  the  country  in  1829 
to  quell  the  tumult,  when  appealed  to,  refused  to  give  the  Indians 
any  protection  on  the  ground  that  state  laws  were  not  to  be  inter- 
fered with. 

Further  Georgia  legislation  followed  in  the  next  few  years 
providing  for  the  mapping  out  of  the  Cherokee  territory  into  coun- 
ties and  for  surveying  it  into  land  lots  of  160  acres  each  and  gold 
lots  of  forty  acres  each.   These  lots  were  put  up  and  distributed 
among  white  citizens  of  Georgia,  each  receiving  a  ticket.   While 
each  Cherokee  was  allowed  a  reservation  of  160  acres,  no  deed  was 
given  and  possession  of  it  depended  upon  the  pleasure  of  the  state 
legislature.   Contests  over  these  lottery  claims  were  inevitable. 
A  law  forbidding  anyone  of  Indian  blood  to  bring  suit  or  testify 
against  a  white  man  made  it  impossible  for  the  Indian  to  defend 
his  rights  in  any  court  or  to  resist  the  seizure  of  his  property 
under  penalty  of  imprisonment  at  the  discretion  of  the  Georgia 
courts.   Another  law  making  invalid  any  contract  made  by  an  Indian 
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unless  established  by  the  testimony  of  two  white  men  practically 
cancelled  all  debts  due  from  white  men  to  Indians,   Further ,  when 
white  bandits  raided  Indians  and  were  arrested  and  brought  to 
trial,  the  cases  were  dismissed  on  the  ground  that  no  Indian  could 
testify  against  a  white  man*. 

As  the  situation  of  the  Indians  became  known,  criticism  of  the 
national  Executive  and  Legislature  became  too  uncomfortable  for 
President  Jackson.   He  then  ordered  instructions  through  the  War 
Department  to  Indian  agents  in  1830  that  henceforth  annuities  were 
to  be  distributed  among  families  and  individuals.   The  annuity 
was  a  sum  of  money  paid  annually  by  the  United  States  to  the  Cher- 
okees  in  consideration  for  land  cessions  made  at  various  times 
after  the  treaty  of  Hopewell,   Since  1819  it  had  been  turned  over 
to  a  national  treasurer  elected  by  the  tribe  and  used  for  the  sup- 
port of  the  Cherokee  government  and  for  other  national  expenses. 
As  a  per  capita  payment  it  amounted  to  about  forty- two  cents,  a 
sum  less  than  the  expense  of  a  trip  to  the  agency  to  "draw  it". 
The  Cherokees  refused  to  receive  it  in  this  fashion  and,  although 
they  voted  time  after  time  that  it  should  be  paid  in  the  usual 
way  to  their  treasurer,  it  was  withheld  and  allowed  to  accumulate 
in  a  Nashville  bank  for  five  years  while  the  Council  was  forced  to 
raise  loans  on  the  credit  of  the  nation  and  to  issue  duebills  for 
the  payment  of  salaries.   The  United  States  commissioners  used  the 
annuities  as  a  pretext  for  assembling  the  tribe  for  the  purpose  of 
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removal . 

It  became  evident  that  the  object  of  Georgia's  hostile 
legislation,  the  Removal  Bill  and  the  President's  suspension  of 
annuities,  all  looked  toward  forcible  removal.   The  Cherokee 
leaders  appealed  to  the  Supreme  Court  by  introducing  a  motion  to 
this  Court  for  an  injunction  to  prevent  the  execution  of  the 
objectionable  laws  of  Georgia.   The  bill  set  forth  the  complain- 
tant  to  be  the  Cherokee  Nation  of  Indians,  a  foreign  state,  not 
owing  allegiance  to  the  United  States,  nor  to  any  state  of  the 
Union,  nor  to  any  prince,  potentate  or  any  state  other  than  their 
own;  renewed  the  various  treaties  between  them  and  the  United 
States  by  which  their  lands  were  granted  to  them,  treaties  which 
the  Cherokees  had  always  faithfully  observed;  claimed  for  them- 
selves the  benefit  of  the  clause  in  the  Constitution  declaring 
treaties  the  supreme  law  of  the  land;  complained  of  the  violation 
of  the  treaties  by  the  State  of  Georgia;  claimed  the  protection 
of  the  United  States  against  the  state  and  asked  the  state  to 
declare  null  and  void  the  laws  of  Georgia  which  interfered  with 
the  ancient  rights  of  the  privileges  of  the  tirbe.   The  motion 
for  injunction  was  denied  because  the  Cherokee  Nation  was  not  a 
foreign  state  in  the  sense  of  the  Constitution  and  could  not 
maintain  an  action  in  the  courts  of  the  United  States. 

An  appeal  to  the  Supreme  Court  by  the  Cherokees  in  1832 
rendered  a  decision  declaring  unconstitutional  those  laws  by 
which  Georgia  had  extended  her  jurisdiction  over  Indian  territory 
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(Georgia  prepared  to  fight  rather  than  submit  to  this  decision). 
The  highest  tribunal  of  the  Land  had  decided  the  Cherokee  case 
favorably.   President  Jackson  dismissed  the  subject  with  the 
words  "John  Marshall  has  made  the  decision,  now  let  him  enforce 
it." 
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COMPULSORY  REMOVAL 

As  a  result  of  pressure  brought  to  bear  by  executive  machinery 
between  the  adoption  of  the  New  Echota  treaty  of  March  1,  1835  and 
January  of  1838 ,  approximately  two  thousand  Cherokees  had  emigrated 
West.   More  than  thirteen  thousand  remained  in  the  Cherokee  Nation 
East,  in  the  spring  of  1838,   President  Jackson,  convinced  that 
they  would  not  remove  without  compulsion,  dispatched  General  Win- 
field  Scott  to  the  Cherokee  country  to  take  command  of  the  troops 
already  there  (7,000)  and  to  collect  an  additional  force  compris- 
ing a  regiment  each  of  artillery  and  infantry  and  six  companies  of 
volunteers,  a  sufficient  force,  unquestionably,  to  terrorize  the 
disarmed  and  starving  natives  and  compel  submission.   In  case  he 
found  it  necessary,  however,  the  military  commander  was  authorized 
to  call  upon  the  governors  of  neighboring  states  for  voluntary 
militia. 

General  Scott  took  up  his  headquarters  at  New  Echota,  the  for- 
mer capital  of  the  Cherokee  Nation,  whence  he  issued  a  proclama- 
tion announcing  that  the  President  had  sent  him  with  a  powerful 
army  to  cause  the  Cherokees,  in  obedience  to  the  treaty  of  1835 
(only  20  out  of  18,000  Cherokees  assented  to  this  treaty),  to  join 
their  brethren  beyond  the  Mississippi,  and  before  another  noon  had 
passed  every  man,  woman  and  child  must  be  on  their  way  west. 

In  order  to  carry  out  his  instructions  to  remove  the  Indians 
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he  began  enrolling  and  collecting  them  at  such  a  rate  and  in  such 

a  manner  as  to  work  the  greatest  hardship  upon  themc   Stockade 

forts  were  built  at  convenient  places  and  squads  of  soldiers  were 

sent  into  the  surrounding  country  with  guns,  bayonets ,  swords  and 

pistols  to  search  every  cave  and  hillside  for  the  natives  who  were 

driven  at  the  point  of  the  bayonet  and  the  muzzle  of  the  musket 

into  one  of  the  camps,   Accounts  are  given  of  such  revolting  deeds 

of  cruelty  and  inhumanity  perpetrated  upon  the  helpless  victims  as 

seem  impossible  to  have  occurred  in  a  civilized  nation. 

Mr,  Murray,  after  having  talked  with  some  of  the  Cherokees  who 

had  gone  through  the  "Reign  of  Terror" ,  gives  this  vivid  account 

of  it : 

"Families  at  dinner  were  startled  by  the  sudden  gleam 
of  bayonets  in  the  doorway  and  rose  up  to  be  driven  with 
blows  and  oaths  along  the  weary  miles  of  trail  that  led 
to  the  stockade o   Men  were  seized  in  their  fields,  or 
going  along  the  road,  women  were  taken  from  their  wheels 
and  children  from  their  play0   In  many  cases  on  turning 
for  one  last  look  as  they  crossed  the  ridge  they  saw 
their  homes  in  flames  fired  by  the  lawless  rabble  that 
followed  on  the  heels  of  the  soldiers  to  loot  and  pill- 
age o   So  keen  were  the  outlaws  on  the  scent  that  in  some 
instances,  they  were  driving  off  the  cattle  and  other 
stock  of  the  Indians  almost  before  the  soldiers  had 
started  the  owners  in  the  opposite  direction,  and  ghouls 
were  searching  Indian  graves  for  the  silver  pendants  and 
other  valuables  deposited  with  the  deado" 

In  order  to  take  the  Indians  completely  by  surprise  and  pre- 
vent all  possibility  of  escape  the  soldiers  were  ordered  to 
approach  and  surround  the  houses  as  noiselessly  as  possible. 
One  aged  full-blood,  finding  himself  so  surrounded,  calmly  called 


32 


his  household  of  children  and  grandchildren  about  him  and  kneel- 
ing prayed  with  them  in  their  own  language,  the  soldiers  standing 
by  in  shamefaced  astonishment.   Rising  from  their  devotions  they 
were  warned  by  the  soldiers  to  make  no  needless  preparations  but 
to  be  off  at  once,  and  were  hurried  away  each  one  carrying  such 
necessary  belongings  or  cherished  possessions  as  he  could  quickly 
lay  his  hands  on,  even  the  little  children  grasping  in  their  hands 
or  hugging  to  their  hearts  some  childish  treasure — a  bow  and  ar- 
rows ,  a  blow  gun,  a  string  of  beads  or  perhaps  a  battered  rag  baby, 
Those  who  attempted  to  escape  were  shot  down  like  criminals.   The 
story  is  told  of  a  deaf  boy  who  upon  seeing  the  soldiers  coming 
was  panic  stricken  and  started  to  run  away.   When  he  failed  to  re- 
spond to  the  order  to  halt,  a  musket  was  leveled  at  him  and  he 
fell  lifeless  to  the  ground. 

Those  who  were  utterly  unable  to  travel,  the  helpless  aged 
and  the  mortally  ill,  were  left  in  remote  cabins  to  die  of  star- 
vation and  neglect.   Children  were  separated  from  parents  who,  in 
some  cases,  never  saw  them  again  nor  knew  what  fate  befell  them. 
A  few  women  and  children,  warned  of  the  coming  of  the  soldiers, 
fled  to  inaccessible  mountain  fastness  and  hid  in  caves  to  perish 
of  starvation,  while  the  men  were  hunted  and  trapped  like  wild 
beasts. 

Old  men,  delicate  women  and  little  children  were  driven  like 
cattle  until  strength  failed  them  and  they  fell  fainting 
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by  the  roadside .   When  brutal  kicks  and  saber  thrusts  could  not 
rouse  them  to  further  effort  they  were  loaded  into  wagons  and 
hauled  over  rough  mountain  roads  to  the  stockades;  or,  where 
wagons  were  wanting,  left  to  recover  or  die  as  they  might,  while 
friends  and  family,  pricked  on  by  the  bayonet,  were  not  permitted 
to  minister  to  their  necessity. 

At  night  sick  and  well  were  forced  to  lie  upon  the  bare  ground 
in  the  open  with  no  protection  from  the  weather  and  herd  together 
for  warmth  like  hogs.   Not  infrequently  death  relieved  them  from 
their  suffering  before  the  journey  was  completed.   In  that  case 
the  soldiers  were  considered  quite  humane  who  stopped  long  enough 
to  dig  for  a  grave  a  shallow  trench  by  the  roadside  and  fling  a 
few  shovelfuls  of  earth  over  the  lifeless  body. 

Submission  was  the  rule  among  the  Indians,  but  there  were  occa- 
sional exceptions  as  in  the  case  of  Tsali,  or  Charley,  an  old  man 
who,  with  his  wife,  a  brother  and  three  sons,  two  of  whom  had  fam- 
ilies, while  the  third  was  a  mere  lad,  were  surrounded,  taken  cap- 
tive by  the  soldiers,  and  men,  women  and  children  were  started  on 
foot  to  one  of  the  stockades.   Tsali's  wife,  a  frail  and  delicate 
woman  unable  to  keep  up  with  the  others,  was  prodded  on  like  a 
brute  by  the  bayonets  of  the  soldiers.   The  old  man,  goaded  to 
desperation  by  the  sight  of  this  brutality  and  his  wife's  suffer- 
ing, suggested  to  the  others  that  they  make  a  dash  for  liberty. 
As  the  conversation  was  carried  on  in  Cherokee,  the  soldiers  did 
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not  understand  it  and  when  each  warrior  suddenly  leaped  upon  the 
nearest  white  man  the  surprise  was  so  complete  that  one  soldier 
was  killed  while  the  rest  fled  in  confusion.   The  Indians  escaped 
to  the  mountains  where  they  were  joined  by  numbers  of  their  tribes- 
men who  had  either  escaped  from  the  stockades  or  had  succeeded  in 
eluding  the  soldiers. 

Among  them  was  an  Indian  named  Euchela,  who  with  a  band  of  a 
hundred  followers,  belonged  to  the  class  of  outlaws.   Having  failed 
in  every  attempt  to  take  the  fugitives  by  force,  General  Scott  de- 
termined to  try  reconciliation  with  a  part  of  them.   Colonel  W.  H. 
Thomas e    a  trader  well  known  to  the  Indians,  was  chosen  to  make 
overtures  to  Euchela  and  his  warriors,  promising  that,  if  they 
would  surrender  Tsali  and  his  family,  they  would  be  permitted  to 
remain  in  Carolina  and  be  at  peace  until  their  case  could  be  ad- 
justed by  the  Federal  Government.   "I  cannot  be  at  peace",  Euchela 
declared,  "because  it  is  now  a  whole  year  that  your  soldiers  have 
hunted  me  like  a  wild  deer.   I  have  suffered  more  than  I  can  bear. 
I  had  a  wife  and  a  little  child,  a  bright  eyed  boy,  and  because  I 
would  not  become  your  slave  they  were  left  to  starve  upon  the 
mountains  and  I  buried  them  with  my  own  hands  at  midnight."   Fin- 
ally, however,  he  was  induced  to  accept  the  overtures  of  General 
Scott,  and  summoning  his  warriors  with  a  whoop  he  laid  the  propo- 
sition before  them.   After  much  hesitation  they,  too,  were  prevailed 
upon  to  agree  to  the  offer. 
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Tsali,  hearing  of  this  compromise  and  knowing  that  his  fate 
was  sealed,  came  in  voluntarily  with  his  brother  and  his  two  eldest 
sons  and  surrendered.   They  were  tried  by  court-martial  and  sen- 
tenced to  be  shot.   Bound  to  the  tree  where  he  was  to  be  executed 
the  old  man  asked  to  be  permitted  to  speak  and  the  request  was 
grantedo   "I  am  not  afraid  to  die",  he  is  reported  to  have  said, 
"Oh,  no,  I  want  to  die  for  my  heart  is  very  heavy,  heavier  than 
lead."   Turning  to  Euchela  he  continued,  "But,  Euchela,  there  is 
one  favor  I  wish  to  ask  at  your  hands.   You  know  I  have  a  little 
boy  who  was  lost  among  the  mountains.   I  want  you  to  find  that 
boy  if  he  is  not  dead  and  tell  him  that  the  last  words  of  his 
father  were  that  he  must  never  go  beyond  the  Father  of  Waters, 
but  die  in  the  land  of  his  birth.   It  is  sweet  to  die  in  one's 
native  land  and  be  buried  by  the  margin  of  one's  native  streams." 
When  he  had  finished  speaking  the  bandages  were  placed  over  his 
eyes  and  the  execution  proceeded.   Some  delay  having  occurred  in 
the  arrangment ,  he  uncovered  his  eyes  to  see  a  dozen  of  his  tribes- 
men in  the  very  act  of  firing.   Calmly  and  deliberately  he  replaced 
the  cloth  and  the  next  moment  was  writhing  in  his  lifeblood. 
General  Scott  had  commanded  that  a  dozen  Cherokee  prisoners  be 
compelled  to  do  the  shooting  in  order  to  impress  upon  the  Indians 
the  helplessness  of  their  situation.   Tsali 's  youngest  son,  Wasituna, 
was  finally  pardoned  because  of  his  youth  and  allowed  to  remain  in 
North  Carolina,  thus  fulfilling  his  father's  wish  that  he  might 
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die  in  the  land  of  his  birth. 

Colonel  Z.  A.  Ziles,  of  the  Georgia  Militia,  who  was  afterwards 
an  officer  in  the  Confederate  army,  in  describing  to  Mr.  Mooney 
this  Chapter  of  Cherokee  history  in  which  he  himself  took  part 
said,  "I  fought  through  the  Civil  War  and  have  seen  men  shot  to 
pieces  and  slaughtered  by  the  thousands  but  the  Cherokee  removal 
was  the  cruelest  work  I  ever  knew." 

Conditions  in  the  stockades  were  in  keeping  with  the  whole 
policy  of  forcible  eviction.   Musty  corn  meal  and  fat  salt  pork  or 
rank  bacon  were  the  only  food  furnished  by  removal  officers  who 
had  let  the  contracts  for  furnishing  subsistence  at  war  prices. 
This  was  the  time  of  year,  too,  when  the  natives  were  accustomed 
to  fresh  fruits  and  vegetables  in  abundance.   Women  pleaded  in 
vain  for  permission  to  go  out  and  hunt  for  wild  berries,  onions 
and  greens  for  their  families.   There  was  no  milk  even  for  the 
little  children.   Old  and  young,  sick  and  well,  were  compelled 
to  eat  the  corn  hoe  cake  and  the  fried  bacon  or  perish  of  starva- 
tion. 

The  medical  aid  was  hopelessly,  even  criminally,  inadequate 
and  lmcompetent .  One  of  the  doctors  proved  to  be  a  dentist  who 
drew  his  salary  regularly  but  an  Indian  molar,  never.  Dentists 
were  super fulous  among  the  Cherokees  at  this  time.  It  was  good 
sound  medical  attention  the  prisoners  needed  but  failed  to  get. 
After  several  sudden  deaths  had  occurred,  the  suspicion  was  ar- 
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roused  that  the  doctors  were  poisoning  them  and  they  refused  to 
take  the  medicine.   The  herbs  whose  medicinal  properties  they  had 
known  from  time  immemorial  and  which  they  would  have  gathered  and 
brewed  so  eagerly,  were  denied  them.   No  provision  was  made  for 
sanitation  and  the  camps  were  soon  filthy  and  swarming  with  var- 
min.   Fever  and  dysentery  were  rampant  and  infant  mortality  dur- 
ing the  summer  months  was  appalling.   Add  to  these  conditions  the 
facts  that  whiskey  was  allowed  to  be  brought  into  the  camps  and  sold 
freely  in  the  military,  and  that  drunken  soldiers  had  no  regard 
for  the  sanctity  of  Cherokee  womanhood  when  it  was  at  their  mercy, 
and  the  picture  of  the  last  extremity  to  which  the  captives  could 
be  reduced  is  complete. 

The  stockades  were  so  strongly  guarded  that  escape  from  them 
was  most  difficult,  while  leave  of  absence  was  denied  to  everyone 
on  general  principals.   A  few  captives,  however,  succeeded  in 
eluding  the  pickets  and  escaping,  some  to  go  in  search  of  lost 
members  of  their  families,  and  others  to  look  after  the  old  and 
sick  who  had  been  left  behind.   The  Georgia  Guard  promptly  cap- 
tured part  of  them,  gave  them  a  hundred  lashes  on  the  bare  back 
in  punishment  of  their  crime  and  then  returned  them  to  the  stock- 
ade with  dire  threats  of  what  would  happen  should  the  offense  be 
repeated. 

When  a  sufficient  number  had  been  gathered  into  the  stockades 
the  work  of  removal  began.   Early  in  June  several  parties  aggre- 
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gating  about  five  hundred  were  brought  down  to  the  old  agency  on 
the  Hiwassee  River,  to  Ross's  Landing  and  to  Gunter ' s  Landing. 
Here  they  were  forced  into  filthy  and  unsafe  boats  and  sent  down 
the  river .   In  one  instance  so  many  were  crowded  into  an  unsea- 
worthy  steamer  as  to  cause  it  to  threaten  to  sink.   The  surplus 
was  thereupon  hastily  and  discriminately  unloaded,  separating  chil- 
dren from  parents,  husbands  from  wives,  who  were  not  to  be  reunited 
until  months  afterwards  when  they  met  in  the  west.   These  boats 
were  sent  down  the  Tennessee  to  Mussel  Shoals  where  a  transfer  was 
made  and  the  journey  continued  to  Little  Rock,  and  a  second  land- 
ing made.   There  in  the  heat  of  summer  the  emigrants  were  compelled 
to  await  the  convenience  of  removal  officers,  sometimes  for  weeks, 
before  they  could  proceed  to  Indian  Territory^,   Much  sickness  and 
many  deaths  resulted  from  the  long  and  wearisome  voyage  in  the 
sickly  season  of  the  year. 

From  the  first  to  last  the  forcible  removal  of  the  Cherokees 
was  strangely  bungled.   Contracts  had  been  let  to  incompetent 
officials  who  neglected  to  provide  adequate  means  of  transporta- 
tion, particularly  wagons  for  the  land  route,  and  a  sufficient 
supply  of  provisions,  they  also  failed  to  establish  depots  of 
supplies  along  the  way,  a  very  important  oversight  when  it  is  re- 
membered that  much  of  the  country  through  which  they  were  to  pass 
was  thinly  populated  and  in  the  frontier  stage  at  this  time. 

To  complicate  matters  still  further  a  drought  had  set  in  dur- 
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ing  May  and  lasted  until  October  which  rendered  transportation  by- 
land  almost  impassible,  as  it  was  estimated  that  for  many  marches 
in  succession  it  would  have  been  impossible  for  a  company  of  a 
hundred  to  find  even  a  scanty  supply  of  water.   Up  to  June  a  scar- 
city of  boats  also  had  made  it  impossible  to  send  off  a  consider- 
able proportion  of  the  captives  by  water.   By  this  time  the  Hiwasee 
and  the  Tennessee  had  almost  ceased  to  be  navigable  and  were  rapid- 
ly falling.   It  was  also  known  that  the  Arkansas  was  very  low. 
In  this  state  of  affairs ,  on  July  23 ,  the  Cherokee  Council 
proposed  to  General  Scott  that  the  whole  business  of  emigrating 
be  taken  over  by  the  Cherokee  Nation.   The  condition  of  the  people t 
they  reasoned,  was  such  that  all  dispute  as  to  the  time  of  emigra- 
tion was  set  at  rest  and  since  they  were  under  the  absolute  con- 
trol of  the  commanding  general,  all  inducements  to  prolong  their 
stay  in  the  Cherokee  Nation  East  were  taken  away,  and,  however 
strong  their  attachment  to  the  home  of  their  fathers  might  be, 
their  interests  and  wishes  now  were  to  depart  as  early  as  might 
be  consistent  with  safety.   General  Scott  granted  the  request  on 
condition  that  the  Council  be  held  responsible  for  the  good  behavior 
of  the  Indians  in  the  camp  and  on  the  march  and  that  the  first  de- 
tachment should  have  started  by  the  first  of  September,  the  last 
not  later  than  October  20th.   The  Council  was  to  take  entire  control 
of  all  departments,  provide  all  necessary  means  of  travel  and  sub- 
sistence and  employ  all  assistance  in  transportation.   The  sum   of 
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sixty  dollars  a  head  was  allowed  for  the  expense  of  moving  every 
man,  woman  and  childo 

The  situation  of  the  captives  improved  immediately.   The  mili- 
tary was  removed,  the  Georgia  Guards  forced  to  retire  and  the  quack 
doctors  dismissed.   The  people,  permitted  to  scatter  out  freely  and 
find  as  good  locations  for  camps  as  a  rather  limited  area  permitted, 
found  their  condition  much  more  endurable  than  it  had  been  under 
martial  law.   They  naturally  regarded  as  a  god-send  the  change  in 
arrangement  for  removal,  for  they  felt  that  their  interests  would 
now  be  safeguarded  by  their  chiefs  and  councilors  who  had  stood  by 
them  through  the  severest  temptations  and  refused  to  betray  them 
for  fear  or  favor. 

That  the  principal  chief  did  not  regard  this  confidence  of  his 

people  as  an  asset  to  be  traded  on  for  his  own  profit,  but  as  a 

reward  well  earned  by  conscientious  devotion  to  what  he  considered 

their  interests,  and  as  something  to  be  appreciated  and  cherished 

by  him  is  evident  from  a  letter  written  to  a  friend  in  the  spring 

of  1838: 

"If  my  people  did  not  know  that  where  their  interest 
has  been  involved  I  should  have  thought  it  dishonorable 
to  regard  my  own;  if  they  did  not  also  know  that  I  have 
never  deceived  them  and  that  I  never  will  desert  their 
cause  under  any  circumstances  of  temptation  or  calumny 
to  myself  or  difficulty  or  danger  to  them;  if  they  did 
not  know  all  this  I  should  not  so  long  have  possessed 
the  confidence  with  which  they  have  honored  me  and 
which  I  prize  more  than  all  wealth  or  praise." 
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The  Federal  Government,  after  two  years  in  which  it  had  refused 
to  recognize  Mr.  Ross's  official  position,  after  it  had  added  in- 
sult and  injury  to  injury,  had  at  last,  and  after  all,  been  glad  to 
turn  to  him  for  escape  from  the  embarrassing  and  almost  hopeless 
situation  of  the  summer  of  1838. 

The  Creeks  and  Seminoles,  Choctaws  and  Chickasaws  forced  by 
the  treachery  of  their  leaders  and  the  iron  will  of  President  Jack- 
son had  already  gone  west  and  were  now  adjusting  themselves  as 
best  they  could  to  their  new  environment  in  the  wilderness  inhabi- 
ted by  wild  animals  and  wilder  men.   The  Cherokees  with  their  more 
advanced  civilization  and  more  patriotic  leaders  had  been  able  to 
resist  longer,  but  had  paid  a  heavier  price;  the  disorganization 
of  tribal  government  and  customs,  the  wreck  of  homes  and  fortunes, 
the  estrangement  of  friends  and  kinsmen,  moral  degradation,  physi- 
cal suffering  and  loss  of  life  unparalled  at  that  time  in  the  his- 
tory of  any  tribe,  constitute  part  of  the  penalty  for  Indian  patrio- 
tism and  loyalty  to  principle.   All  this  at  the  hands  of  a  govern- 
ment established  less  than  three-quarters  of  a  century  before,  upon 
the  principle  of  justice  and  the  rights  of  man.   This  same  govern- 
ment had  shot  the  Cherokees,  quartered  them  like  criminals  and 
even  put  a  price  upon  their  heads.   And  the  end  was  not  yet. 
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THE  TRAIL  OF  TEARS 

Left  to  themselves,  the  Cherokees  set  about  systemizing  their 
forces  and  bringing  order  out  of  chaos  in  a  logical  and  business- 
like manner.   By  resolution  of  their  Council  they  made  Chief  Ross 
superintendent  agent  of  emigration  and  entrusted  the  entire  man- 
agement of  removal  to  a  committee  of  their  own  people.   This  com- 
mittee organized  the  people  along  the  line  of  family  ties,  and  of 
kinship  where  possible ,  into  thirteen  detachments  comprised  of  as 
nearly  equal  numbers  as  practicable.   Over  each  detachment  were 
placed  as  officers  two  such  men  as  were  best  qualified  to  manage 
that  particular  group  of  people.   After  a  thorough  investigation 
had  been  made  of  the  different  routes,  each  division  was  to  pro- 
ceed over  the  one  selected  by  its  leaders. 

Late  in  August  the  Council  and  people  assembling  for  a  final 
meeting  at  Aquohe  Camp,  about  two  miles  south  of  the  Hiwassee 
River .   There,  the  Council  passed  a  resolution  declaring  that 
never  having  consented  to  the  sale  of  their  country  either  them- 
selves or  through  their  representatives,  the  original  ownership 
still  rested  with  the  Cherokee  Nation  whose  title  to  the  lands 
described  by  the  boundaries  of  1819  still  unimpaired  and  absolute; 
that  the  United  States  was  responsible  for  all  losses  and  damages 
in  enforcing  the  pretended  treaty;  as  they  had  never  relinquished 
their  national  sovereignty  therefore  the  moral  and  political  re- 
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lations  existing  among  the  citizens  towards  each  other  and  towards 
the  body  politic  could  not  be  changed  by  their  forcible  expulsion; 
finally  they  pronounced  their  laws  and  constitution  in  full  force 
to  remain  so  until  the  general  welfare  rendered  a  modification 
expedient.   This  action  bound  anew  the  people,  distracted  and  con- 
fused by  the  harrowing  experiences  of  the  last  few  months ,  into  a 
united  body  politic  which  went„  not  as  individuals,  but  as  a  na- 
tion into  exile. 

As  September  approached,  every  exertion  was  made  by  both 
leaders  and  people  to  meet  their  obligations  to  the  United  States 
and  keep  their  promise  to  General  Wool  that  the  first  detachment 
should  be  under  way  September  1.   Notwithstanding  the  continuance 
of  the  drought  and  the  great  amount  of  sickness  among  them  it  was 
determined  that  a  company  should  be  ready  to  start  on  the  last 
day  of  August  from  the  camp  about  twelve  miles  south  of  the  agency 
in  Tennessee o   It  was  the  plan  to  get  a  part  of  the  company  in 
motion  on  the  twenty- eighth,  the  remainder  to  follow  the  next  day 
and  come  up  while  they  were  crossing  the  Tennessee  river  about 
twenty-five  miles  distant.   At  noon  everything  was  in  readiness 
for  starting.   Wagons  and  teams  were  stretched  in  a  line  along 
the  road  through  the  heavy  forest.   Groups  of  persons  were 
gathered  around  the  wagons  or  lingered  about  some  sick  friend  or 
relative  who  was  to  be  left  behind.   The  temporary  shacks  covered 
with  rough  boards  of  bark  which  had  been  their  shelter  during  the 

past  weeks  had  been  converted  into  bonfires,  and  were  crackling 
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and  falling  into  glowing  heaps  of  embers  here  and  there  on  the  camp 
ground o   The  day  was  bright  and  beautiful;  not  a  cloud  dimmed  the 
sky  above.   But  a  gloomy  thought fulness  shadowed  the  faces  of  the 
people.   "In  all  the  bustle  of  preparation  there  was  a  silence  and 
stillness  of  voice  which  betrayed  the  sadness  of  heart."   When  at 
last  the  signal  was  given  to  start,  Going  Snake,  a  white  haired 
chief  of  four  score  years,  mounted  on  his  faithful  pony,  took  the 
place  at  the  head  of  the  column  followed  by  a  cavalcade  of  younger 
men.   Just  as  the  procession  was  on  the  point  of  being  set  in  mo- 
tion a  clap  of  thunder  smote  the  stillness  and  a  dark  spiral  cloud 
was  seen  rising  above  the  western  horizon.   Peal  after  peal  rent 
the  air  and  reverberated  among  the  mountain  peaks  like  the  voice 
of  some  mighty  offended  diety,  while  overhead  the  sun  still  shone 
in  an  unclouded  sky.   Not  a  drop  of  rain  fell.   The  cloud  present- 
ly disappeared  and  the  thunder  died  away  in  the  distance,  but  the 
scene  was  not  one  to  be  easily  forgotten  by  the  superstitious  In- 
dians, always  keenly  alive  to  natural  phenomena  to  which  they 
often  attached  supernatural  significance.   Was  it  the  voice  of 
divine  indignation   against  the  wrongs  already  suffered  or  the 
warning  of  some  greater  calmity  awaiting  them  in  the  future? 

In  consequence  of  sickness  which  still  prevailed  in  the  camps 
and  the  drought  which  rendered  travel  distressing  beyond  description 
General  Scott  called  a  halt  and  ordered  emigration  suspended  for 
several  weeks.   It  was  not  until  some  weeks  later  that  the  last 
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detachment  was  ready  to  set  out  for  the  west.   This  party  under 
the  personal  direction  of  the  principal  chief,  himself,  left 
Rattlesnake  Springs,  near  Charleston,  Tennessee,  October  31. 
Crossing  to  the  north  side  of  the  Hiwassee  at  a  ferry  above  Gun- 
stock  Creek,  they  continued  down  along  the  river „   The  sick,  the 
old  people  and  children  rode  in  the  wagons  which  carried  the  pro- 
visions, bedding,  cooking  utensils  and  such  other  household  goods 
as  they  happened  to  have.   The  rest  proceeded  on  foot  or  horseback, 
Now  and  then  might  be  seen  a  carriage ,  a  survival  of  more  prosper- 
ous times.   One  of  these  carried  the  chief's  family  while  he, 
mounted  on  horseback,  rode  along  the  line  directing  operations  and 
encouraging  the  people.   The  march  was  conducted  with  the  order 
of  an  army;  a  detachment  of  officers  heading  the  procession  was 
followed  by  the  wagons  while  the  horsemen  and  those  on  foot 
brought  up  the  rear,  or  when  the  road  permitted,  flanked  the  pro- 
cession.  Crossing  the  Tennessee  river  near  the  mouth  of  the  Hi- 
wassee the  procession  passed  through  Tennessee  by  way  of  McMinn- 
ville  and  Nashville  and  thence  through  Kentucky  to  Hopkinsville 
where  a  halt  was  made  to  bury  Whitepath  who  had  fallen  a  victim 
to  illness  and  exposure.   There  they  burried  him  by  the  roadside, 
and  built  over  his  grave  a  wooden  box  in  lieu  of  a  more  enduring 
and  fitting  monument  to  his  long  and  loyal  service  to  his  people. 
At  the  head  and  foot  they  placed  poles  bearing  black  streamer  as 
a  signal  to  those  coming  on  behind  that  they  might  not  pass  by 
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without  noting  the  last  resting  place  of  their  venerable  chief. 
Moving  on,  they  crossed  the  Ohio,  near  the  mouth  of  the  Cumber- 
land and  thence  passed  through  southern  Illinois  to  Cape  Giradeau 

A  severe  winter  had  set  in  before  the  last  detachment 
reached  the  Mississippi.   The  river  was  choked  with  floating  ice, 
crossing  was  dangerous,  and  they  were  compelled  to  await  the 
clearing  of  the  current.   The  weather  was  bitterly  cold  and  hund- 
reds of  sick  and  dying  filled  the  wagons  or  were  stretched  upon 
the  frozen  ground  with  only  a  sheet  or  blanket  stretched  above 
to  protect  them  from  the  cutting  blast.   The  hardships  through 
which  they  had  passed  during  the  last  few  months  had  reduced 
their  vitality,  while  homesickness  and  mental  depression  so 
preyed  upon  their  minds  as  to  render  them  easy  subjects  to 
disease  from  which  they  could  not  rally.   Hundreds  never  lived  to 
cross  the  Father  of  Waters,  and  their  bodies  were  left  to  moulder 
in  an  alien  soil  and  among  a  people  with  scant  regard  for  the 
sanctity  of  an  Indian  grave. 

When  finally  the  last  detachment  was  able  to  cross  the  river 
and  continue  the  journey  they  found  it  necessary  to  take  the 
northern  route  through  central  Missouri  by  way  of  Springfield  and 
Southwest  City,  because  those  who  had  preceded  them  going  through 
the  southern  part  of  the  state  to  Port  Smith  had  killed  off  the 
game  upon  which  they  depended  largely  for  subsistence.   It  was 
March  when  they  reached  their  destination.   More  than  four  thous- 
and had  perished  on  the  way,  among  them  the  wife  of  Chief  Ross. 
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For  many  years  the  road  the  exiles  traveled  on  this  fateful  jour- 
ney was  known  to  the  Indians  by  a  word  in  their  language  meaning 
the  "Trail  of  Tears" . 

Thus  heartbroken,  cowed  and  scorned,  the  last  remnant  of  this 
once  and  mighty  and  fearless  tribe  had  passed  from  the  land  they 
loved,  "broad  set  between  the  hills",  moving  with  bowed  heads  on 
toward  the  setting  sun.  The  history  of  Cherokee  wrongs  had  been 
so  long  before  the  public  that  it  failed,  for  lack  of  novelty  to 
arouse  fresh  sympathy.  With  a  few  exceptions  the  world  read  the 
story  unmoved.   The  Indian  was  after  all  only 

"A  savage'.   Let  him  bleed  and  eat  his  heart  and 

swiftly  go; 

Our  strength's  our  right.   That  tale  is  old! 

E ' en  so." 
"The  pantherfooted,  lithesome  Indian  brave 

We  thought  not  worth  our  while  to  try  to  save. 

But  welcomed  hither  hordes  of  king-crushed  souls, 

The  worn  out  serfs  who  cringed  to  lords  for  doles; 

We  gave  an  eagle  race  the  grave  as  bed; 

Our  fields  yet  bear  his  sign,  the  arrow  head." 

The  tragic  story  of  the  expatriation  of  these  children  of  the 
forest  is  the  theme  for  the  Drama  "Unto  These  Hills",  at  Cherokee, 
North  Carolina,  held  every  year  during  the  summer  months.   Going 
into  its  twenty-third  year,  this  "Drama"  has  stirred  every  viewer 
to  the  pity  for  the  sorrow  of  the  Cherokee  and  an  admiration  for 
their  virtues;  like  tears  and  flowers  for  the  dead.   The  United 
States  may  yet  awaken  to  the  enormity  of  its  injustice  and  in- 
humanity towards  a  valiant  aboriginal  people,  and  hasten  to 
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make  what  amends  it  may  to  their  crushed  and  decadent  decendants 
crowded  back  into  remote  corners  of  a  country  where  once  they 
were  kings  and  emperors.. 
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NORTH  CAROLINA  CHEROKEES 

Of  the  five  main  groups  of  Cherokee  settlements  in  1762-1776, 
three  groups  were  in  North  Carolina.   One  group  was  the  Middle 
Settlements  or  Kituhwa,  laying  to  the  north  of  the  Lower  Settle- 
ments on  the  easternmost  reaches  of  the  Little  Tennessee  and 
Tuckaseegee  Rivers  in  North  Carolina  between  the  Cowee  Mountains 
and  the  Balsam  Mountains.   Some  of  the  villages  making  up  the 
Middle  Settlements  were: 

1.  Tomassee 

2.  Tuckalesee 
3-   Ketoa 

4 .  Stekoa 

5 .  Burning  Town 

6 .  Asore 
7-  Echoe 

8.  Talsee 

9 .  Nuquasee 

10.  Allejoy 

11.  Usana 

12 .  Warosa 

13.  Corohee 

Another  group  was  the  Valley  Settlements  located  in  extreme 
North  Carolina  along  the  Nantahala,  the  Valley  River  and  the 
Hiwasee : 
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1.  Nuntiala 

2 .  Torara 

3.  Estlenore 

4.  Cheowee 

5.  Timotley 

6 .  Nehowee 

7.  Quoteconachito 

8.  Little  Tellico 
9-   Naraly 

10.   Hlwassee 

The  third  group  clustered  around  the  juncture  of  the  Ocona 
and  Tuckaseegee  Rivers  and  was  the  Upper  Settlements.   Erroneously 
many  records  of  Cherokee  history  include  this  group  with  the 
Middle  Settlements,  but  adequate  mention  of  the  Upper  Settlements 
(also  spoken  of  as  the  Blue  Ridge  Province  and  the  High  Mountain 
Cherokees)  has  been  made  by  various  historians  that  they  did  have 
separate  identity. 

In  his  "Explanations  of  the  Rights  of  the  North  Carolina 
Cherokee  Indians"  to  the  Attorney  General  of  the  United  States  in 
1851,  by  W.  H.  Thomas,  he  referred  to  deputies  from  the  upper  towns 
who  traveled  to  Washington,  D.  C.  to  make  known  their  desires  to 
remain  in  North  Carolina.   (Jefferson  promised  to  grant  their 
wishes . ) 

Towns  of  the  Upper  Settlements  were: 

1.  Nununyi  3.   Tuckasegee 

2.  Cherokee  4.   Kanuga 
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Many  Cherokee s  of  the  Middle  Settlements  and  the  Valley 
Settlements  were  removed  by  force  and  some  2,000  from  the  Cherokee 
Nation  total,  removed  willingly  to  the  west. 

The  fourth  group  of  towns  was  called  the  Lower  Settlements 
located  on  the  upper  tributaries  of  the  Savannah  River  in  what  is 
now  South  Carolina  and  Georgia.   The  towns  of  the  Lower  Settlements 
were  : 

1.  Oconey 

2 .  Tomassee 

3.  Toxaway 

4.  Susai  Town 

5.  Ustali 

6 .  Connasetchi 

7.  Old  Stecoa 

8.  Estatoe 
9-   Quaratchi 

10.  Keowee 

11.  New  Keowee 

12 .  Old  Estatoe 

13.  Tugaloo 

The  fifth  group  was  the  Overhill  Settlements  north  of  the 
Unakas  and  south  of  the  Cumberland  Chain  along  the  upper  Tennessee 
and  Lower  Little  Tennessee  Rivers.   Some  of  these  settlements 
were  : 
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1.  Hiwasee  Old  Town 

2.  Coyatee  Springs 

3.  Halfway  Town 

4.  Citico  (Settacoe) 

5.  Echota  (Chota) 

6.  Tanasi 

7.  Toqua 

8.  Tomatley  (Tomatla) 

9.  Tuskeegee 

10.  Melaquah  (Mialoque) 

11.  Chllhowee 


Of  the  above  51  settlements  before  the  Cherokee  Removal, 
only  one  main  Village  remains.   That  village  is  presently  known 
as  "Cherokee"  and  is  geographically  divided  into  the  Upper 
Village  and  the  Lower  Village.   The  following  map  shows  the  lands 
owned  by  the  Eastern  Band  of  Cherokee  Indians  today.   The  scat- 
tered tracts  of  land  in  Graham  County  and  Cherokee  County  are 
often  referred  to  as  "Snowbird",  suggesting  separate  settlement 
or  settlements. 
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The  State  of  North  Carolina  passed  a  law  in  1783  which 
guaranteed  the  Cherokees  title  to  all  the  lands  they  claimed 
within  her  limits.   This  act  also  pledged  the  faith  of  the  State 
to  permit  the  Cherokees  and  their  descendants  to  remain  in  North 
Carolina,  unmolested. 

Later  treaties  with  the  Cherokee  Nation  ceded  their  lands  in 
North  Carolina  which  had  the  effect  that  these  Cherokees  were  then 
living  in  North  Carolina  and  not  the  Cherokee  Nation.   By  the 
treaty  of  1819,  Cherokees  were  allowed  in  North  Carolina  to  buy 
and  sell  land  and  were  able  to  become  citizens  of  the  United 
States  by  registering  their  names  with  the  Government  agent. 

At  the  time  of  the  removal  of  1838,  there  were  two  distinct 
groups  of  Cherokees  in  North  Carolina.   One  was  the  long  time 
residents  who  progressed  as  citizens  of  the  State  (200-300  in 
number)  and  the  refugees  from  Georgia  and  Tennessee.   This  latter 
group  was  the  landless,  homeless  and  almost  friendless  Cherokees 
hiding  and  starving  among  the  mountains  of  Western  North  Carolina. 
There  were  about  1,000  of  them  that  had  escaped  from  General 
Scott's  troops.   Both  groups  collected  under  the  protection  of 
Col.  Wm.  Thomas  who  in  1837  was  running  five  stores: 

1.  Cheowa  -  (near  present  Robbinsville ) 

2.  Calhoun  -  (later  Charleston,  Tennessee) 

3.  Qualla  Town  -  (near  the  mouth  of  Soco) 
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4e   Scott's  Creek  -  near  Webster 

5.   At  the  junction  of  Valley  River  &  Hiwasee  -  (where 
Murphy  is  now  located) . 
In  his  boyhood ,  Thomas  became  a  great  favorite  of  Yonaguska 
(Drowning  Bear) ,    who  was  head  chief  of  the  Uppertown  Settlements. 
Yonaguska  had  the  Cherokees  adopt  Thomas  into  the  tribe ,  by  a  de- 
cree of  Council,   From  that  time  on,  he  was  the  adviser  in  all  of 
the  business  of  the  tribe,  and  was  soon  declared  to  be  their  head 
chief ,   Before  the  end  of  Jackson's  second  term,  in  the  year  1836 
Colonel  Thomas  went  to  Washington  to  establish  the  claim  to  a  fund 
due  them  from  the  government,  of  those  Cherokees  who  wished  to 
remain  in  North  Carolina,  and  to  get  the  consent  of  the  government 
that  they  should  remain  without  surrendering  their  claim  to  the 
fund.   So  deeply  did  Colonel  Thomas  become  interested  in  the  cause 
of  the  Indians  that  he  spent  much  of  his  time  in  Washington  be- 
tween 1836  and  1840,  and  all  of  his  time  from  1841  until  1848. 

In  1838,  Thomas  was  struggling  with  plans  for  establishing  a 
permanent  home  for  the  Cherokees  in  the  land  which  they  loved. 
He  was  up  against  a  difficult  proposition.   The  Indians  were  on 
lands  which  they  did  not  have  clear  title  to.   They  were  violating 
the  provisions  of  the  removal  treaty,  which  provided  that  they 
should  have  removed  from  the  east  by  May  23,  1838,  and  relinquish 
possession  of  all  their  territory.   And  now,  as  these  Cherokees 
had  repudiated  the  obligations  of  the  treaty  and  denounced  it  as 
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a  fraud  upon  their  people,  there  was  but  one  of  two  things  the 
Government  could  choose  to  do  with  them.   It  could  either  help 
them  to  establish  a  permanent  home,  or  it  could  kill  them  out  in 
an  effort  to  remove  them  by  force,  as  it  had  removed  most  of  the 
other  Cherokees  in  1838;  for  it  was  their  unalterable  determination 
never  to  remove  unless  compelled  to  do  so  by  extreme  measures  of 
force. 

By  persistence  which  no  other  man  could  have  displayed  for 
such  a  cause,  Thomas  was  finally  successful  in  obtaining  Govern- 
mental permission  for  them  to  remain  among  the  mountains.   Then 
journey  after  journey  between  their  settlements  and  Washington, 
he  completed  arrangements  for  them  to  buy  lands  for  a  home  which 
they  had  formerly  owned  as  a  tribe. 

The  removal  treaty  had  provided  that  certain  amounts  of  money 
should  be  paid  the  Cherokees  for  improvements  on  their  lands  and 
for  confiscated  lands,  beside  providing  for  payment  of  removal 
expenses  and  subsisting  the  Cherokees  after  removal  for  one  year 
in  the  west.   It  was  this  part  of  the  money  that  the  refugees 
agreed  to  turn  over  to  Thomas  for  the  purpose  of  purchasing  lands 
for  them.   As  the  Cherokees  were  in  North  Carolina,  a  state  that 
refused  to  recognize  Indians  as  land  owners  until  1866,  Thomas 
was  compelled  again  to  seek  a  solution  of  the  unfavorable  situa- 
tion.  In  order  to  assure  the  Cherokees  of  a  place  to  establish 
permanent  homes  as  early  as  possible,  he  purchased  lands  from  the 

60 


whites  and  held  deeds  to  them  in  his  own  name.   He  bought  a  num- 
ber of  tracts  of  land  at  various  times  up  until  1861,  along  the 
Oconalufty  River  and  Soco  Creek  within  the  present  Swain  and 
Jackson  Counties  in  western  North  Carolina .   The  main  part  which 
Thomas  purchased  contained  about  50,000  acres  in  the  area  of  the 
Oconalufty  River  and  Soco  Creeko   It  became  known  as  the  Qualla 
boundary,  being  named  after  Thomas'  principal  trading  store, 

Thomas,  as  chief  agent  of  the  tribe,  then  laid  off  the  lands 
purchased  into  five  districts,  or  towns,  in  our  present  sense  of 
townships .   Three  of  these  he  named  after  the  old  Cherokee  clans, 
namely  Birdtown  (Tsiskwahi,  Bird  Place) ;  Painttown  (Ani-Wadihi, 
Paint  Place) ;  and  Wolf town,  (Wayahi,  Wolf  Place) a      The  other  two 
were  named  Yellow  Hill,  (Elawadi,  yellow  earth) ,  and  Big  Cove 
(Kalanuni,  Raven  Place) •   There  was  another  township  that  existed 
for  a  short  time,,  but  it  was  later  combined  with  the  others .   It 
had  the  name  of  Pretty- Woman  Town,  (Ani-Galahi) =   After  these 
districts  were  laid  off  and  their  boundaries  roughly  established, 
Thomas  drew  up  a  simple  form  of  government  for  the  Cherokees. 

When  the  Civil  War  broke  out  in  1861,  Thomas  was  serving  his 
seventh  consecutive  term  in  the  state  senate .   He  resigned  at 
once,  attended  the  secession  convention  and  thereafter  devoted 
his  whole  time  in  the  cause  of  the  confederacy.   For  that  reason, 
no  official  notice  of  the  status  of  the  Cherokees  or  their  land 
was  given  until  after  the  war* 
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Thomas  was  in  command  of  the  "Thomas  Legion" ,  which  was  made 
up  of  men  whom  he  had  recruited.   Four  of  the  companies  were  com- 
posed of  400  Cherokee  warriors.   They  served  mainly  in  the  moun- 
tain section  of  western  North  Carolina .   The  war  in  the  south 
destroyed  nearly  all  business  enterprises  including  those  belong- 
ing to  Thomas.   As  all  the  deeds  and  ownership  to  the  lands  occu- 
pied by  the  Cherokees  were  in  Thomas'  own  name,  serious  difficulties 
arose  after  the  war  ended.   Thomas'  stores  were  ruined  and  his  en- 
tire estate  (including  the  Indian  lands)  went  into  the  possession 
of  creditors.   In  one  instance  alone,  in  1869,  William  Johnston 
claimed  three  judgements  against  Thomas  for  a  debt  of  $33,887.11 
and  he  had  secured  the  sheriff's  deeds  for  all  of  the  deeded  lands 
held  by  Thomas  for  the  Indians.   The  Indians  therefore  appealed  to 
the  Government  in  1870, and  the  Government  immediately  instituted 
a  suit  in  the  Cherokee's  name  for  recovering  their  interest.   The 
case  was  tried  in  the  United  States  Circuit  Court  for  western 
North  Carolina  in  May,  1873.   The  matter  was  submitted  the  next 
year  to  a  board  of  arbitrators  whose  award  was  confirmed  by  the 
court  in  November,  1874. 

The  award  of  1874  found  that  the  Indians  owed  Thomas  a  balance 
of  $18,250  for  purchasing  the  50,000  acres  in  the  Qualla  boundary, 
from  which  should  be  deducted  $6,500  paid  by  the  Indians  to  John- 
ston to  release  titles  of  the  lands,  with  back  interest  to  date  of 
the  award,  amounting  in  all  to  $8,486.   Another  suit  was  instituted 
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at  the  same  time  against  James  Ti .  Terrell,  a  former  assistant  to 
Thomas,  from  1853  to  l86l.   Terrell  had  been  intrusted  with 
$2,478  which  had  not  been  accounted  for;  the  interest  on  this 
money,  to  date  of  award,  aggregated  $2,697.89-   The  Cherokees 
were  thus  required  to  pay  only  $7,066  with  interest  of  six  percent 
to  date  of  award,  instead  of  the  $18,250,  and  interest,  in  order 
to  obtain  a  clear  legal  title  to  all  their  lands  claimed  bv 
Johnston. 

In  order  to  enable  the  Cherokees  to  clear  off  the  lien  on 
their  lands,  Congress,  by  an  act  of  May  3,  1875,  directed  that 
the  funds  set  apart  by  the  act  of  July  25,  1848,  "should  be 
applied  in  perfecting  the  titles  to  the  lands  awarded  to  them 
and  to  pay  the  costs,  expenses  and  liabilities  attending  their 
recent  litigations,  also  to  purchase  and  extinguish  the  titles 
of  any  white  persons  to  lands  within  the  general  boundaries 
allotted  to  them  by  the  court  and  for  the  education,  improvement, 
and  civilization  of  their  people".   The  Indians  paid  Johnston's 
claims  in  the  same  year,  including  interest  amounting  to  the 
aggregate  sum  of  $7,242.76.   Shortly  afterwards  an  additional 
15,000  acre  tract  was  purchased  in  behalf  of  the  Indians;  the 
Commissioner  of  Indian  Affairs  being  constituted  trustee  for  the 
Indians.   For  the  better  protection  of  the  Indians  the  lands  were 
made  inalienable  except  by  assent  of  the  Council  and  upon  approval 
of  the  President  of  the  United  States.   The  deeds  for  the  Qualla 
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boundary  and  the  15,000  acre  purchase  were  executed  respectively 
on  October  9,  1876,  and  August  l43  1880.   As  the  boundaries  of 
the  different  purchases  were  but  vaguely  defined,  a  new  survey  of 
the  whole  Qualla  boundary  and  adjoining  tracts  were  authorized. 
The  work  was  intrusted  to  M.  S.  Temple,  deputy  United  States 
surveyor,  who  completed  it  in  1876,  his  survey  maps  of  the 
reservation  being  accepted  as  the  official  standard. 

The  titles  and  boundaries  having  been  adjusted,  the  Indian 
Office  assumed  regular  supervision  of  East  Cherokee  affairs,  and 
in  June  1875,  the  first  agent  since  the  retirement  of  Thomas 
was  sent  out  in  the  person  of  W.  C.  McCarthy.   He  found  the 
Indians,  according  to  his  report,  destitute  and  discouraged, 
almost  without  stock  or  farming  tools.   There  were  no  schools, 
and  very  few  fullbloods  could  speak  English,  although  to  their 
credit  nearly  all  could  read  and  write  their  own  language,  the 
parents  teaching  the  children.   Under  his  authority  a  distribu- 
tion was  made  of  stock  animals,  seed  wheat,  and  farming  tools, 
and  several  schools  were  started.   In  the  next  year,  however,  the 
agency  was  discontinued  and  the  educational  interests  of  the  band 
turned  over  to  the  state  school  superintendent. 

Lloyd  R.  Welch,  an  educated  mixed-blood  of  Cheowa,  was  elected 
chief  succeeding  Kalahu,  who  served  about  five  vears,  dying  shortly 
after  his  reelection  to  a  second  term.   He  made  a  good  record  by 
his  work  in  reconciling  the  various  factions  which  had  sprung 
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up  after  the  withdrawal  of  the  guiding  influence  of  Thomas,  and 
defeating  the  intrigues  of  fraudulent  white  claimants  and  mischief 
makers.   Shortly  before  his  death  the  Government,  through  Special 
Agent  John  AQ  Sibbald,  recognized  his  authority  as  principal  chief 
together  with  the  constitution  which  had  been  adopted  by  the  band 
under  his  auspices  in  1875,   N0  Je  Smith,  who  had  previously 
served  as  clerk  of  the  council,  was  elected  to  his  unexpired 
term  and  continued  to  serve  until  the  fall  of  1890. 

Commissioner  Price  reported  in  1881  that  the  East  Cherokee 
were  still  without  agent  or  superintendent,  and  that  so  far  as 
the  Indian  Office  was  concerned  their  affairs  were  in  an  anoma- 
lous and  unsatisfactory  condition,,  while  factional  feuds  were 
adding  to  the  difficulties  and  retarding  the  progress  of  the 
bando   In  the  spring  of  that  year  a  visiting  delegation  from 
the  Cherokee  Nation  west  had  extended  to  them  an  urgent  invita- 
tion to  remove  to  Indian  Territory  and  the  Indian  Office  had  en- 
couraged the  project,  with  the  result  that  161  persons  of  the 
band  removed  during  the  year  to  Indian  Territory,   The  expense 
being  borne  by  the  Government. 

It  was  in  1881  that  the  Quakers  came  to  the  rescue  of  the 
Cherokees,   They  entered  into  a  contract  with  the  Indians,  subject 
to  the  approval  by  the  Government,  to  establish  and  continue  among 
them  for  ten  years  an  industrial  school  and  other  common  schools, 
to  be  supported  in  part  from  the  annual  interest  of  the  trust 
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held  by  the  Government  to  the  credit  of  the  East  Cherokee  and  in 
part  by  funds  furnished  by  the  Friends  themselves.   A  yearly  con- 
tract to  the  same  effect  was  entered  into  with  the  Commissioner 
of  Indian  Affairs  later  in  the  same  year,  and  was  renewed  by 
successive  commissioners  to  cover  the  period  of  ten  years  ending 
June  30,  1892,  when  the  contract  system  was  terminated  and  the 
Government  assumed  direct  control. 

The  East  Cherokee  had  never  ceased  to  contend  for  a  partici- 
pation in  the  rights  and  privileges  accruing  to  the  Western  Na- 
tion under  treaties  with  the  Government.   In  1882  a  special 
agent  had  been  appointed  to  investigate  their  claims,  and  in  the 
following  year,  under  authority  of  Congress,  the  eastern  band  of 
Cherokee  brought  suit  in  the  Court  of  Claims  against  the  United 
States  and  the  Cherokee  Nation  west  to  determine  its  rights  in 
the  permanent  annuity  fund  and  other  trust  funds  held  by  the 
United  States  for  the  Cherokee  Indians.   The  case  was  decided 
adversely  to  the  eastern  band,,  first  by  the  Court  of  Claims  in 
1885,  and  finally,  an  appeal,  by  the  Supreme  Court  on  March  1,  1886 
that  court  holding  in  its  decision  that  the  Cherokee  in  North 
Carolina  had  dissolved  their  connections  with  the  Cherokee  Nation 
and  ceased  to  be   a  part  of  it  when  they  refused  to  accompany 
the  main  body  at  the  Removal,  and  that  if  Indians  in  North  Caro- 
lina or  in  any  state  east  of  the  Mississippi  wished  to  enjoy  the 
benefits  of  the  common  property  of  the  Cherokee  Nation  in  any 
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form  whatever  they  must  be  readmitted  to  citizenship  in  the  Cher- 
okee Nation  and  comply  with  its  constitution  and  laws.   In  accor- 
dance with  this  decision  the  agent  in  the  Indian  territory  was 
instructed  to  issue  no  more  residence  permits  to  claimants  for 
Cherokee  citizenship,  and  it  was  officially  announced  that  all 
persons  thereafter  entering  that  country  without  consent  of  the 
Cherokee  authorities  would  be  treated  as  intruders.   This  deci- 
sion,, cutting  off  the  East  Cherokee  from  all  hope  of  sharing  in 
any  of  the  treaty  benefits  enjoyed  by  their  western  kinsmen,  was 
a  sore  disappointment  to  them  all,  especially  to  Chief  Smith, 
who  had  worked  unceasingly  in  their  behalf  from  the  institution 
of  the  proceedings.   In  view  of  the  result,  Commissioner  Atkins 
strongly  recommended  as  the  best  method  of  settling  them  in  per- 
manent homes,  secure  from  white  intrusion  and  from  anxiety  on 
account  of  their  uncertain  tenure  and  legal  status  in  North  Car- 
olina, that  negotiations  be  opened  through  government  channels 
for  their  readmission  to  citizenship  in  the  Cherokee  Nation,  to 
be  followed,  if  successful,  by  the  sale  of  their  lands  in  North 
Carolina  and  their  removal  to  Indian  Territory. 

In  order  to  acquire  a  more  definite  legal  status,  the  Cher- 
okee residing  in  North  Carolina--being  practically  all  those  of 
the  eastern  band  having  genuine  Indian  interests--became  a  cor- 
porate body  under  the  laws  of  the  state  in  1889.   The  act,  rati- 
fied on  March  11,  declares  in  its  first  section,  "That  the 
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North  Carolina  or  Eastern  Cherokee  Indians,  resident  or  domiciled 
in  the  counties  of  Jackson,  Swain,  Graham,  and  Cherokee  be  and  at 
the  same  time  are  hereby  created  and  constituted  a  body  politic 
and  corporate  under  the  name,  style,  and  title  of  the  Eastern 
Band  of  Cherokee  Indians,  with  all  the  rights,  franchises,  priv- 
ileges and  powers  incident  and  belonging  to  corporations  under 
the  laws  of  the  state  of  North  Carolina," 

From  the  time  of  the  Eastern  Band  of  Cherokee  Indian's  incor- 
poration until  the  time  when--" all  land,  money  and  other  property 
were  conveyed  In  Trust  to  the  United  States",  in  1925;  the  Cher- 
okees  were  in  constant  turmoil  over  land  problems  and  membership 
problems.   Individual  property,  communal  property,  taxes,  heir- 
ship, the  conflict  of  State  law  with  Federal  law  and  Federal  law 
with  State  law,  and  grandiose  master  plans,  all  contributed  to  a 
complexity  and  confusion  that  still  exists.   The  Trust  Status  did 
not  simplify  or  untangle  any  of  the  problems.   What  it  did  accom- 
plish was  to  keep  the  Indian  land  in  tact  whereby  the  culture  and 
the  Band's  identity  could  in  portion  be  preserved,  but,  were  added 
the  additional  maze  of  rules,  regulations,  and  laws  under  the 
Bureau  of  Indian  Affairs  of  the  U.  S.  Department  of  Interior, 

The  exact  legal  status  of  the  Eastern  Band  of  Cherokees  is 
still  a  matter  of  dispute,  they  being  at  once  wards  of  the  gov- 
ernment, citizens  of  the  United  States,  and  in  North  Carolina  a 
corporate  body  under  state  laws.   It  is  under  this  framework 
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along  with  a  great  number  of  Tribal  resolutions  and  ordinances 
that  the  government  of  the  Eastern  Band  of  Cherokee  Indians 
operates  and  functions—to  the  bewilderment  of  the  non-Indians 
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LAND  USE  CONTROLS  APPLICABLE  TO  THE  LANDS  OF 
THE  EASTERN  BAND  OF  CHEROKEE  INDIANS 

It  is  obviously  very  important  for  the  future  development 
of  the  Eastern  Band  of  Cherokee  Indians  to  realize  that  the  con- 
trol of  the  organization  of  the  Reservation  land  will  greatly 
affect  the  tribe,  its  aspirations  and  its  values.   There  is  a 
very  important  connection  between  the  use  of  the  land,  by  indi- 
vidual Indians  and  non-Indian  tenants,  and  the  controls  exercised 
by  the  tribal  government  to  effect  its  own  goals. 

In  the  following  pages  the  author  has  attempted  to  collect 
federal  and  state  statutes,  court  decisions,  and  tribal  resolu- 
tions or  procedures  which  bear  on  the  application  of  Land  Use 
Controls  to  the  land  comprising  the  Cherokee  Reservation.   The 
laws  and  cases  cited  are  not  exhaustive  but  are  merely  those 
this  author  has  come  to  consider  important,  through  observing 
the  operation  of  the  tribal  government  of  the  Eastern  Band  of 
Cherokee  Indians  during  the  past  year. 

By:   Ben  Oshell  Bridgers 
Holt  &  Haire,  P. A. 
Attorneys  at  Law 
Sylva,  North  Carolina 
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HISTORY  AND  NATURE  OF  OWNERSHIP  OF  CHEROKEE  LANDS 

The  nature  of  ownership  to  the  Cherokee  Reservation  lands 
is  unique  and  can  be  more  easily  understood  in  conjunction  with 
a  history  of  the  Eastern  Cherokees.   For  more  exhaustive  histor- 
ies the  reader  is  invited  to:   United  States  v.  Wright ,  53  F. 
2d  300  (4th  Circ.  1931) ;  United  States  v.  7,405,3  Acres  of  Land, 
97  F.2d  417  (4th  Cir.  1938);  Haile  v.  Saunooke,  148  F.  Supp.  604 
(W.  D.N.C.  1957),  aff'd  246  F.2d  293  (4th  Cir.  1957);  and  The 
Cherokee  Trust  Funds,  117  U.S.  288  (1886). 

The  Cherokee  Indian  Nation  formerly  occupied  a  vast  region 
in  the  Carolinas,  Tennessee,  Alabama,  and  Georgia.   Pursuant  to 
a  series  of  treaties,  culminating  with  the  Treaty  of  New  Echoat 
in  1835,  (7  Stat.  478)  they  were  forced  to  relinquish  their  land 
and  go  to  new  lands  in  Oklahoma. 

Many  of  the  Indians  did  not  want  to  go  west,  so  General 
Scott  was  sent  with  troops  to  remove  them.   The  forced  migration 
took  place  on  foot  in  the  winter  of  1838-1839,  the  infamous 
"trail  of  tears",  and  it  is  estimated  that  a  fourth  of  the  ex- 
pellees lost  their  lives  on  the  way  to  Oklahoma. 

However,  some  Cherokees  remained  in  the  East.   In  1866  the 
North  Carolina  legislature  granted  them  permission  to  stay.   In 
1868  Congress  provided  that  the  Eastern  Cherokees  were  to  have 
the  same  federal  supervision  as  other  Indian  tribes.  (15  Stat. 
228)   In  1889  the  North  Carolina  legislature  incorporated  the 
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Eastern  Cherokees,  and  in  1897  enacted  a  charter  for  their 
tribal  government. 

In  1924  Congress  put  the  Eastern  Cherokees  on  a  similar 
footing  with  other  Indian  tribes  of  the  country.   The  Act  of 
1924  (43  Stat,  376)  authorized  the  Eastern  Cherokees  to  convey 
their  land  to  the  United  States  to  hold  for  them  in  trust.   In 
1931  the  Department  of  the  Interior  was  authorized  to  defer  mak- 
ing allotments  of  this  land  to  individual  members  of  the  Eastern 
Band  of  Cherokees  until  further  direction  of  Congress,  and  in 
1934  Congress,  in  a  general  statute,  prohibited  any  further 
allotments  on  Indian  reservations.  (25  U.S.C.  Sec.  461). 

Ever  since  the  1925  conveyance  to  the  United  States,  legal 
title  to  all  of  the  land  on  the  Eastern  Cherokee  reservation 
has  been  in  the  United  States  in  trust  for  the  Eastern  Band  of 
Cherokee  Indians.   The  reservation  consists  of  about  56,000  acres 
mostly  in  Swain  and  Jackson  Counties,  with  about  9,000  acres  be- 
longing to  the  tribe  itself  and  used  for  tribal  purposes,  and 
the  balance  in  small  parcels  used  by  various  members  of  the 
tribe  for  homestead,  farming  and  commercial  purposes. 

Thus  the  land  is  owned  in  its  fee  by  the  United  States  for 
the  benefit  of  the  members  of  the  Eastern  Band  of  Cherokee  In- 
dians, with  the  United  States  being  prohibited  by  Congress  to 
allot  or  distribute  the  land  in  severalty  to  individual  members 
of  the  tribe.   The  interest  of  the  tribe  is  therefore  held 
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"communally"  and  participation  in  the  use  of  the  land  by  indivi- 
duals is  limited  to  that  of  a  licensee  or  a  tenant  at  will.   The 
tribe,  through  its  tribal  government  and  with  the  assistance  and 
supervision  of  the  Bureau  of  Indian  Affairs,  assigns  the  right 
to  use  portions  of  the  lands  to  individual  members  by  granting 
them  "possessory  holdings." 

This  scheme  of  ownership,  with  the  interest  and  supervision 
of  the  United  States  government,  the  limitation  on  alienation 
(ie,  transfer  of  fee  title  to  any  individual  whether  Cherokee 
or  non-Indian) ,  and  the  limitation  on  the  period  for  which  this 
land  can  be  leased,  all  bear  directly  upon  the  type  and  scope  of 
land  use  controls  which  could  or  should  be  applied  to  the  Chero- 
kee reservation. 


THE  INDIAN  REORGANIZATION  ACT  OF  1934 

The  Indian  Reorganization  Act  (IRA)  of  1934  was  passed  by 
Congress  to  provide  federal  correctives  for  destructive  govern- 
ment action  in  the  nineteenth  century.   The  Act  abolished  allot- 
ment of  Indian  lands,  encouraged  tribes  to  draft  constitutions 
and  obtain  a  charter  of  incorporation  which  would  give  the  tribe 
the  power  to  purchase,  take  by  gift,  or  bequest,  and  manage 
property.   It  gave  tribes  more  control  over  their  land,  money 
and  their  political  processes. 
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The  Eastern  Band  of  Cherokee  Indians  approved  and  adopted 
the  IRA  by  referendum  in  1934.   However,  the  Eastern  Band  of 
Cherokee  Indians  has  never  adopted  a  constitution  under  the  pro- 
visions of  the  IRA  and  is  not  a  federally  incorporated  tribe. 
Perhaps  the  Cherokee  people  thought  this  was  not  necessary  at 
that  time  inasmuch  as  the  state  of  North  Carolina  had  granted 
the  Eastern  Band  a  corporate  charter  in  1889. 

The  original  charter  granted  by  the  North  Carolina  legisla- 
ture  merely  designated  the  Eastern  Band  of  Cherokee  Indians  as 
a  body  politic  and  corporate,  with  the  rights  and  powers  of  any 
other  corporation  in  the  state,  including  the  right  to  sue  and 
impleade  in  law  or  equity.   In  1897  and  in  subsequent  amendments 
the  corporate  charter  took  the  form  of  a  governing  document, 
with  provisions  for  officers,  elections,  salaries  as  well  as 
more  detailed  provisions  for  the  operation  of  the  tribal  govern- 
ment.  This  charter,  as  amended  in  1897,  1931,  1933,  and  1946 
was  treated  by  the  Cherokee  people  as  their  guiding  legal  docu- 
ment, and  it  stood  in  the  place  of  a  constitution. 

The  failure  of  the  Eastern  Band  to  adopt  a  constitution  un- 
der the  IRA  did  not  appear  to  visably  affect  the  relationship 
of  the  tribe  with  the  federal  government.   The  federal  court 
had  already  ruled  that  the  United  States  had  recognized  the 
Eastern  Band  of  Cherokee  Indians  as  an  Indian  tribe  through  its 
historical  course  of  dealing  with  the  tribe. 
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United  States  v.  Wright,  supra.   To  date  there  has  not  been 
great  pressure  exerted  by  the  Department  of  the  Interior  to 
pursuade  tribal  officials  that  the  adoption  of  a  constitution 
is  necessary. 

But  over  the  entire  United  States  in  the  1960's  and  1970' s 
the  federal  law  has  come  to  center  around  the  principles  of  the 
IRA.   There  is  now  a  growing  emphasis  in  statutes  and  regulations 
on  reservations,  on  increasing  the  strength  and  viability  of  the 
land  as  an  economic  resource.   In  his  message  of  July  8,  1970, 
President  Nixon  referred  to  "Self  Determination  Without  Termina- 
tion" .   This  succinctly  describes  the  current  position  of  the 
federal  government  toward  their  Indian  wards.   It  appears 
likely  that  the  principles  enunciated  by  the  IRA  will  be  pur- 
sued by  the  federal  government  and  the  Eastern  Band  of  Cherokee 
Indians  can  expect  growing  encouragement  to  adopt  a  constitution 
and  obtain  a  federal  charter. 


THE  INDIAN  CIVIL  RIGHTS  ACT  OF  1968 

Another  factor  that  must  be  considered  in  providing  for  the 
use  and  control  of  the  Cherokee  lands  is  the  1968  Indian  Civil 
Rights  Act.  (25  U.S.C.  1301  et.seq.)   This  Act  was  a  list  of 
"thou  shall  nots"  directed  at  tribal  governments  based  on  the 
federal  Bill  of  Rights  which  was  designed  to  prohibit  Indian 
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governments  from  acting  arbitrarily  and  capriciously.   Some 
courts  which  have  recently  interpreted  this  Act  have  intimated 
that  the  over-all  effect  of  the  Act  was  to  insure  that  Indian 
governments  did  not  deny  any  citizens  the  basic  constitutional 
rights  drafted  by  our  founding  fathers. 

A  federal  district  court  in  Arizona  ruled  that  non-Indians 
as  well  as  Indians  are  protected  from  tribal  action  which  vio- 
lates the  equal  protection  provisions  of  the  Act.   Dodge  v  Nakai, 
298  F.Supp.  26  (D.  Ariz.  1969). 

The  Eastern  Band  of  Cherokee  Indians  was  recently  sued  by 
a  member  of  the  tribe  who  alleged  that  action  by  the  tribal  coun- 
cil denied  her  due  process  and  equal  protection  under  the  Act. 
The  District  Court  entered  a  judgment  in  favor  of  the  complain- 
ing Indian  in  December  1973  and  the  tribe  has  appealed  the  de- 
cision to  the  Court  of  Appeals  for  the  Fourth  Circuit.   The 
outcome  of  this  pending  appeal  could  have  far  reaching  effects 
on  the  controls  and  procedures  of  the  tribal  government  on  the 
reservation  land,   Nettie  S.  Crowe  v.  The  Eastern  Band  of  Chero- 
kee Indians,     F.  SUPP. ;     F2d 


The  scope  of  the  Indian  Civil  Rights  Act  is  presently  un- 
clear and  ominous.   If  the  tribe  were  to  exert  governmental 
control  over,  for  example ,  a  non-Indian  subdivision  located  on 
the  trust  land,  there  is  a  serious  question  whether  the  tribe 
could  exclude  non-Indians,  and  whether  it  could  establish  cri- 
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teria  for  distribution  of  its  resources  which  discrimated  between 
Indians  and  non-Indians.   At  this  date  it  is  unclear  whether  it 
could  zone  and  arrange  the  reservation  so  that  portions  remained 
free  from  non-Indian  settlement. 

In  short,  any  planning  and  controls  over  the  use  of  the 
Cherokee  reservation  land  shall  have  to  give  consideration  to 
the  procedural  and  substantive  protections  provided  in  the  Civil 
Rights  Act.   This  will  involve  not  only  the  manner  in  which  the 
controls  are  enacted  and  to  be  enforced,  but  will  require  con- 
sideration at  the  earliest  stages  into  the  very  purpose  of  the 
proposed  controls  and  the  interests  to  be  protected  by  the  con- 
trols. 


OTHER  CONSIDERATIONS 

Because  of  the  nature  of  legal  title  to  the  Eastern  Cherokee 
reservation  lands,  the  restrictions  against  permanent  transfer 
of  title  to  the  land  by  the  IRA,  and  because  of  the  procedural 
limitations  of  the  Indian  Civil  Rights  Act,  the  federal  govern- 
ment effectively  controls  the  major  aspects  of  the  use  of  the 
reservation  land.   Apparantly,  only  in  areas  where  the  federal 
government  has  not  preempted  the  field  by  its  position  as  guard- 
ian of  the  Indian  peoples,  will  the  laws  or  regulations  of  the 
State  of  North  Carolina  or  Jackson,  Swain,  Graham  and  Cherokee 
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counties  control  aspects  of  usage  on  the  land.   Since  the  entire 
matter  of  "jurisdiction"  in  all  Indian  matters  is  a  confusing 
area  involving  the  "concurrent  jurisdiction"  of  the  federal  and 
state  governments,  few  general  rules  are  discernable  and  problems 
and  questions  are  only  answered  satisfactorily  through  individual 
review  of  the  courts.   Some  matters  pertaining  to  the  use  of  res- 
ervation land  do  seem  to  be  settled. 


LEASES 

Because  the  Eastern  Cherokee  Reservation  land  is  not  freely 
transferrable,  commercial  utilization  of  the  land  is  governed, 
for  practical  purposes,  by  25  U.S.C.  415.   This  section  is  en- 
titled "Leases  of  restricted  lands  for  public,  religious,  educa- 
tional, recreational,  residential,  business,  and  other  purposes", 
It  provides  that  "all  restricted  Indian  lands"  may  be  leased  for 
these  purposes  for  no  more  than  25  years,  with  the  approval  of 
the  Secretary  of  the  Interior,  and  where  both  parties  agree,  the 
lease  may  provide  for  one  additional  renewal  term  not  to  exceed 
25  years.   Prior  to  approving  any  lease,  the  Secretary  of  the 
Interior  shall  determine  that  there  is  adequate  consideration 
for  the  land,  the  safety  of  any  structures  or  facilities  to  be 
constructed  on  the  land,  the  availability  of  fire  and  police 
protection  and  other  services,  the  availability  of  civil  and 
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criminal  judicial  forums  for  disputes  arising  on  the  leased  land, 
and  the  effect  on  the  environment  of  the  uses  to  which  the  leased 
land  will  be  subject. 

Under  this  limitation,  commercial  or  other  uses  of  reserva- 
tion lands  other  than  individual  Indians  who  are  issued  certifi- 
cates of  possessory  holding,  are  limited  to  a  fifty  year  period 
on  the  land.   Even  this  use  is  subject  to  the  review  and  approv- 
al of  the  Secretary  of  the  Interior,  for  practical  purposes, 
the  approval  of  the  local  Bureau  of  Indian  Affairs. 

It  should  be  noted  that  some  twenty  reservations,  not  in- 
cluding the  Eastern  Cherokee  reservation,  have  been  given  further 
statutory  authority  to  enter  leases  for  a  period  of  up  to  99 
years.   There  is  no  reason  to  believe  that  the  Eastern  Band  will 
seek  to  be  included  in  this  latter  grouping,   so  this  25  or  50 
year  limitation  should  be  used  for  planning  purposes.   Indeed, 
since  granting  a  lease  for  99  years  is  tantamount  to  conveyance 
of  a  fee,  it  is  doubtful  that  the  Eastern  Band  should  seek  to 
change  the  present  control. 


EMINENT  DOMAIN 

The  Eastern  Cherokee  reservation  land  is  subject  to  the 
federal  power  of  eminent  domain,  however,  it  is  not  subject  to 
any  state  or  local  condemnation  procedures  unless  Congress 
specifically  provides. 
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RIGHTS  OF  WAY 

In  1948  Congress  passed  a  broad  right  of  way  statute  which 
empowered  the  Secretary  of  the  Interior  to  grant  rights  of  way 
for  all  purposes  across  Indian  trust  lands.   (25  U.S.C.  323) 
The  statute  is  limited  by  Department  of  the  Interior  regulations 
which  require  the  written  consent  of  an  individual  Indian  or 
tribal  council.   Any  right  of  way  thus  obtained  is  in  the  nature 
of  an  easement  or  permit  for  a  specified  term  with  the  right  of 
reversion  in  the  Indian  owner  upon  abandonment  or  expiration  of 
the  term.   (25  C. F. R.  Sec.  161.3) 

Congress  also  empowered  the  Secretary  of  the  Interior  to 
grant  permission  to  proper  State  and  local  authorities  for  public 
highways  through  any  Indian  trust  land.   In  these  instances  the 
Indian  owner's  consent  is  not  necessary,  but  the  State  still 
cannot  act  unilaterally  to  acquire  a  right  of  way  across  Indian 
land. 


ZONING 

The  constitutional  basis  and  validity  of  every  zoning  ordi- 
nance in  North  Carolina  rests  upon  the  police  power.   The  heart 
of  the  police  power  is  the  promotion  of  public  health,  safety, 
welfare  and  morals  of  the  community.   The  municipalities  in 
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North  Carolina  are  without  any  inherent  power  to  restrict  any 
area  to  specified  uses  and  purposes,  the  authority  is  delegated 
to  the  cities  and  town  by  the  North  Carolina  legislature. 
(N.C.G.S.  &&  160-172  through  160  -  181.2) 

But  because  the  title  to  this  land  is  held  by  the  federal 
government,  the  establishment  of  zoning  ordinances  for  the  Cher- 
okee reservation  would  not  rest  on  an  enabling  act  from  the 
North  Carolina  General  Assembly.   Since  the  limitations  placed 
on  the  land  by  the  federal  government  relate  to  the  "alienation" 
of  the  land,  there  would  appear  to  be  no  requirement  to  obtain 
any  enabling  legislation  from  Congress  in  order  to  establish  a 
zoning  ordinance  on  the  Cherokee  reservation.   Many  of  the  con- 
stitutions drafted  by  tribes  incorporated  under  the  IRA  include 
provisions  that  all  ordinances  shall  be  subject  to  the  approval 
of  the  Secretary  of  the  Interior.   Arguably,  since  the  Eastern 
Band  of  Cherokee  Indians  presently  operated  under  its  own  state- 
granted  charter,  the  tribe  could  enact  a  zoning  ordinance  through 
its  normal  legislative  procedures  without  being  subject  to  speci- 
fic review  and  approval  by  the  Secretary  of  the  Interior.   If 
any  zoning  ordinances  were  to  be  adopted  by  the  tribe  they  could 
be  established  along  the  traditional  lines,  complete  with  a 
Zoning  Commission  and  a  Board  of  Adjustment.   There  would  appear 
to  be  no  reason  why  the  zoning  ordinances  on  the  Cherokee  reser- 
vation could  not  be  established  using  the  structure  and  procedures 
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in  use  in  North  Carolina  municipalities. 

SUBDIVISION  REGULATIONS 

Another  use  of  police  power  by  municipalities  in  North  Caro- 
lina is  the  authority  to  adopt  subdivision  regulations  for  land 
within  the  municipalities  and  sometimes  even  beyond  their  bound- 
aries.  Where  subdivision  regulations  are  adopted,  subdivision 
plats  are  required  to  be  submitted  to  and  approved  by  the  muni- 
cipal legislative  body  before  they  may  be  recorded  in  the  public 
records.   If  land  is  sold  by  reference  to  a  plat  which  was  not 
properly  approved,  the  seller  is  guilty  of  a  misdemeanor  and  the 
municipality  may  enjoin  the  intended  sale.   (N.C.G.S.  160-226.5) 
Some  counties  in  North  Carolina  have  also  been  given  the  power 
to  regulate  subidi vision .   (N.C.G.S.  Sec.  153-226.1,  153-226.9) 

There  would  appear  to  be  no  state  or  federal  law  to  prohibit 
the  Eastern  Band  of  Cherokee  Indians  from  providing  for  individual 
tracts  of  land  being  treated  in  the  traditional  manner  of  sub- 
divisions.  However,  in  order  to  permit  subdivisions  within  the 
reservation  the  tribal  government  would  need  to  authorize  them 
through  the  legislative  process  and  establish  governmental  guide- 
lines and  policies  similar  to  those  enacted  by  municipalities  and 
policies  similar  to  those  enacted  by  municipalities  and  counties 
in  North  Carolina,  in  order  that  the  subdivision  could  be  properly 
regulated  and  the  regulations  enforced. 
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REGULATION  OF  NON-INDIAN  BUSINESS  BY  OTHER  AGENCIES 

The  mere  location  of  a  business  on  the  reservation  will  not 
necessarily  exempt  it  from  regulation  of  all  state  agencies.   So 
long  as  the  state  agency  is  not  in  conflict  with  the  operation  of 
a  similar  federal  agency,  and  does  not  conflict  with  the  land 
tenure  policies  expressed  bv  the  federal  government,  there  will 
be  instances  where  the  public  policies  of  the  State  of  North 
Carolina  will  require  compliance  from  reservation  occupants.   In 
New  Mexico  and  Arizona,  for  example,  the  Attorneys  General  have 
announced  that  their  anti-pollution  statutes  extend  to  non-Indian 
businesses  located  on  Reservations .   An  analogous  example  on  the 
Cherokee  reservation  concerning  Federal  regulation  occurred  in 
1968  when  the  Eastern  Band  attempted  to  prohibit  representative 
elections  for  nationally  known  labor  unions  on  the  theory  that  the 
intervention  of  a  labor  union  might  cause  the  Eastern  Band  diffi- 
culty in  performing  their  duties  as  lessor  or  property  owner. 
This  action  was  held  invalid  by  the  Solicitor  of  the  Department 
of  the  Interior  in  a  memorandum  of  September  27,  1968,  because  it 
would  conflict  with  prior  federal  court  decisions  in  Navajo  Tribe 
v  NLRB,  228  F.2d  3.62  (D.C.  Cir.  1961)  ,  which  held  such  union 
elections  could  not  be  prohibited  by  the  Navajo  Tribe  and  that 
location  of  a  plant  on  the  Indian  reservation  did  not  remove  the 
employees  from  coverage  of  the  National  Labor  Relations  Act. 
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CONCLUSIONS 

It  is  the  opinion  of  this  writer  that  many,  if  not  all,  of 
the  traditional  land  use  control  measures  would  be  applicable 
to  the  Eastern  Cherokee  Reservation.   At  the  present  time  there 
is  a  real  possibility  that  the  tribe  will  adopt  a  new  constitu- 
tion and  will  seek  a  federal  corporate  charter.   The  existing 
tribal  charter  requires  revision  and  the  present  Code  of  Ordi- 
nances is  inadequate.   If  the  tribe  does  adopt  a  new  constitution 
and  provides  for  a  more  traditional  form  for  its  ordinances,  the 
method  of  invoking  specific  land  use  control  measures  would  be 
to  present  the  program  in  statutory  form  to  the  tribal  council 
for  adoption.   Most  of  the  traditional  land  control  devises, 
(e.g.  zoning,  subdivision  regulations,  housing  and  building  codes) 
could  be  adopted  for  use  on  the  reservation.   These  control 
measures  would  probably  not  require  enabling  legislation  by 
either  the  State  of  North  Carolina  or  the  United  States  govern- 
ment, but  they  might  well  receive  close  scruitiny  from  the 
Department  of  the  Interior. 
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III.   GENERAL  POLICY  AND  OBJECTIVES 
RELATING  to  INDIAN  LAND 


The  primary  object  of  Indian  land  policy  is  to  save  and  to 
provide  for  the  Indian  people  adequate  land,  in  such  a  tenure 
and  in  accordance  with  such  proper  usage  that  they  may  subsist 
on  it  permanently  by  their  own  labor . 

Indian  land  policy  shall  have  for  its  purpose  the  organi- 
zation and  consolidation  of  Indian  lands  into  proper  units,  con- 
sidering the  use  to  be  made  of  the  land,  the  type  of  labor  and 
capital  investment  to  be  applied  thereon,  and  the  technical 
capacities  and  habits  of  co-operation  of  the  Indians  concerned,, 

Indian  land  policy  definitely  looks  toward  the  substitution 
of  Indian  use  for  non-Indian  use  of  Indian  lands. 

Implicit  in  all  of  the  above  is  the  responsibility  of  afford- 
ing the  Indians  the  necessary  credit  and  technical  training  to 
make  possible  the  best  economic  use  of  their  lands. 

Indian  land  tenure  policy  shall  be  searchingly  adapted  to 
various  solutions  not  only  as  to  whole  tribes,  but  also  as  to 
natural  communities  within  any  particular  tribe,  and  where  the 
facts  so  indicate,  to  individual  cases. 

Indian  land  policy  should  take  into  account  and  should  seek 
to  contribute  to  the  solution  of  the  land  policy  problems  of 
the  Government  as  a  whole. 
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In  the  protection  and  enlargement  of  an  adequate  land  base, 
due  consideration  must  be  given  to  the  preservation  of  those 
Indian  cultural,  social,  and  economic  values  and  institutions 
which  have  in  the  past  sustained,  and  are  now  sustaining,  their 
economic  and  spiritual  integrity  and  which  may  hold  important 
possibilities  for  the  future. 

Indian  land  policy  shall  seek  the  most  rapid  possible  re- 
duction of  uneconomic  and  nonproductive  administrative  expen- 
ditures, particularly  in  connection  with  the  management  of  heir- 
ship lands. 

In  view  of  the  limited  amount  of  funds  available  for  the 
enlargement  of  the  Indian  land  base,  preference  in  the  applica- 
tion of  these  funds  shall  be  given  to  those  reservations  showing 
a  readiness  to  co-operate  in  order  to  secure  the  advantages,  and 
to  those  showing  a  critical  shortage  of  resources;  and  within 
these  reservations,  preference  shall  be  given  to  those  communi- 
ties definitely  Indian  in  character. 

In  the  process  of  simplifying  the  ownership  pattern  on  In- 
dian reservations,  tribal  funds,  IRA  land-acquisition  appropri- 
ations, or  other  applicable  funds  may  be  used  (in  default  of 
other  and  preferable  methods)  for  the  consolidation  of  Indian- 
owned  lands  whenever  such  use  supplies  an  essential  element  in 
improving  the  economy  of  the  tribe,  and  reducing  costs  of  ad- 
ministration. 
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The  acquisition  of  land  for  Indians  shall  be  for  Indian  use 
and  upon  adequate  evidence  that  it  will  be  used  by  Indians.   In 
all  cases  where  it  is  practicable,  the  acquisition  should  be 
carried  out  in  response  to  the  request  of  the  Indians  and  upon 
evidence  furnished  by  them  of  their  determination  to  use  the 
land. 

Funds  accruing  to  tribes  from  the  past  or  present  disposal 
of  capital  assets  shall  be  used  to  the  largest  feasible  extent 
for  the  creation  of  new  productive  resources. 


IV.   BUILDING  A  RESERVATION  PROGRAM  OF  LAND 
CONSOLIDATION  AND  UTILIZATION 

Any  program  of  land  consolidation  and  tenure  having  to  do 
with  Indian  reservations  and  Indian  lands  must  necessarily  pro- 
vide for  Indian  initiation  and  participation  both  in  the  prepar- 
ation of  the  program  and  in  its  forward  progress.   All  land 
transactions  relating  to  the  program  shall  be  voluntary  on  the 
part  of  the  Indians  concerned.   Therefore,  much  depends  upon 
the  attitude  of  councils  and  individual  Indians  whose  voluntary 
and  purposeful  co-operation  is  necessary  to  the  achievement  of 
success  for  the  enterprise. 

Human  beings,  always  and  everywhere,  desire  to  decide  for 
themselves  what  is  for  their  own  welfare,  otherwise  they  become 
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mere  passive  recipients  instead  of  active  agents,  or  else  active 
objectors.   These  proposed  plans  are  primarily  intended  to  be  in 
the  interest  of  the  common  welfare  of  the  Indians  and  to  hold 
for  them  appreciable  values,  yet  they  must  wait  upon  Indian  appro- 
val and  acceptance  for  their  effective  operation,   If  the  councils 
and  tribes  become  interested  in  what  they  may  be  able  to  accomplish 
under  the  opportunities  offered,  and  have  intelligent  advice  and 
encouragement  in  their  efforts,  the  building  of  reservation  pro- 
grams of  land  consolidation  and  utilization  will  become  the  cen- 
ters of  local  educational  awakening  which  may  change  the  whole 
approach  to  Indian  advancement. 

The  land  program  must  be  adapted  to  particular  reservations. 
A  type  of  program  suited  to  one  reservation  may  be  useless  or 
even  harmful  on  another  reservation.   A  land  program  for  any  re- 
servation or  for  any  Indian  community  or  family  must  consider 
the  actual  difficulties  which  that  reservation,  community  or 
family  has  experienced.   Each  reservation,  each  community,  each 
family  must  make  its  own  plans  in  the  light  of  its  own  land  needs, 
its  own  resources  or  lack  of  resources,  the  ability  or  lack  of 
ability  of  its  members  to  carry  on  farming,  livestock,  lumber  or 
other  operations  efficiently. 

Among  the  first  questions  to  be  considered  are  those  relat- 
ing to  the  initiation  of  the  land  program  and  to  the  agents  and 
agencies  to  be  enlisted  in  its  service.   The  Department  can  and 
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and  does  herein  announce  general  policies  to  be  developed  and  em- 
ployed in  dealing  with  the  matter.   These  policies  furnish  a 
working  basis,  limited  by  laws  and  regulations .   Their  operation 
is  also  limited  by  the  degree  of  their  acceptance  by  the  co-oper- 
ating agents  and  agencies,  and  especially  by  those  most  vitally 
concerned,  the  Indians  themselves. 

The  Indians  recognize  that  much  is  wrong  with  their  present 
situation,  but  they  do  not  know  what  to  do  about  it.   There  are 
rules   and  regulations  they  do  not  understand,  and  which  they 
doubtfully  or  grudgingly  accept.   There  are  other  regulations 
they  oppose  because  they  see  in  them  no  relation  to  rational  or 
accepted  policies.   They  are  working  under  a  cloud  of  doubt  and 
suspicion.   They  need  a  clarification  of  policies  and  of  the 
relation  of  all  regulations  to  such  policies.   They  need  the 
help  of  educational  agents  who  understand  the  policies  and  the 
relation  of  the  regulations  to  the  policies. 

The  agents  representing  the  Commissioner,  who  are  in  the 
field,  or  who  go  to  the  field  as  advisers  and  counsellors  to 
the  Indians,  are  expected  to  know  the  general  policies  and  the 
relation  of  the  regulations  to  them,  and  also  to  understand  the 
working  relationships  of  divisional  agencies  in  the  Washington 
Office.   They  are  expected  to  understand  present  land  condi- 
tions, what  brought  them  about,  and  how  they  may  be  cured  under 
accepted  policies  and  with  the  active  consent  of  the  Indians. 
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On  any  particular  reservation  the  counsellor  shall  inform  himself 
concerning  local  conditions  and  particularly  concerning  land  ten- 
ure and  use.   In  view  of  this  knowledge,  the  counsellor  should 
be  able  to  suggest  feasible  consolidations  and  transactions  nec- 
essary thereto  as  the  beginning  of  a  land  consolidation  and  use 
program,  and  to  show  the  Indians  the  desirability  of  it.   The 
agents  are  expected  to  demonstrate  an  understanding  of  human  na- 
ture, be  acceptable  to  those  they  would  advise  and  instruct,  and 
to  be  ever  ready  to  accept  feasible  ideas  from  the  Indians  as  a 
means  of  leading  them  into  a  full  understanding  and  active  co-op- 
eration.  No  coercion  in  any  form  may  be  used.   Their  efficiency 
will  be  measured  by  the  amount  of  Indian  initiation  and  partici- 
pation they  inspire  and  allow  to  operate.   They  should  bear  in 
mind  that  this  is  a  comparatively  slow  process,  and  that  any 
attempt  to  speed  the  work  in  advance  of  Indian  group  desires 
will  result  in  lost  ground.   There  is  no  program  to  be  "put 
over" .   There  is  one  to  be  developed  in  co-operation  with  In- 
dian thinking  and  activity. 

When  and  as  the  counsellor  agents  have  prepared  the  way, 
administrative  agents  shall  immediately  undertake  the  handling 
of  the  various  transactions  in  full  sympathy  with  accepted  pol- 
icies and  in  co-operation  with  counsellor  agents  and  Indian 
councils . 
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Purpose.   One  of  the  first  matters  to  consider  in  building  a 
reservation  land  program  is  the  question,  "What  do  we  want  to 
do  with  the  land?"   This  is  a  question  every  Indian  group  must  an- 
swer for  itself.   On  one  reservation  the  Indians  will  want  enough 
tribal  grazing  land  so  that  each  family  can  graze  30  head  of 
cattle  free  and  thus  get  started  in  the  livestock  business.   On 
another  reservation  the  Indians  want  to  take  care  of  50  landless 
families  by  assigning  each  one  10  acres  of  good  agricultural 
land  to  be  used  for  gardens  and  winter  feed  for  domestic  stock. 
On  another  reservation  the  Indians  would  like  to  provide  a  steady 
source  of  work  and  income  for  the  members  of  the  tribe  by  setting 
up  a  tribal  enterprise  in  lumber,  grazing  or  agriculture.   The 
first  ingredient  of  success  in  any  land  program  is  the  enthusiasm 
of  the  Indians  who  are  determined  to  make  that  program  a  success. 

Land  Values.   A  second  essential  in  a  land  program  is  to  know 
exactly  what  the  land  is  good  for.   Enthusiasm  and  determination 
will  not  grow  cotton  in  Montana.   The  advice  of  extension  agents, 
State  agricultural  college  experts  and  successful  local  farmers 
should  be  patiently  sought  in  deciding  what  kind  of  land  use  will 
bring  the  most  gratifying  returns.   If  most  of  the  white  wheat 
farmers  in  the  locality  have  gone  broke  and  lost  their  farms, 
there  is  no  reason  to  hope  that  an  Indian  tribe  will  do  any 
better  in  the  business  of  raising  wheat.   If  the  most  successful 
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farms  in  the  locality  use  a  certain  variety  of  wheat  and  use 
one  tractor  for  each  3,000  acres,  these  are  facts  that  should  be 
carefully  considered  in  planning  for  Indian  land  use. 

Labor  and  Capital.   We  must  consider  the  different  types  of  labor 
and  the  kinds  and  amounts  of  capital  that  are  required  to  make  a 
success  of  a  given  type  of  enterprise.   A  plan  to  assign  home- 
stead sites  on  tribal  land  to  landless  families  is  bound  to  be  a 
failure  if  the  building  materials  and  the  skills  needed  for  home 
building  are  unavailable.   Planning  a  tribal  lumber  project,  for 
instance,  involves  a  calculation  of  available  funds  to  make  ad- 
vances of  wages  before  the  lumber  is  sold,  a  calculation  of  the 
capital  investment  needed  for  sawmills,  etc.   In  short,  land  is 
only  one  element  in  any  economic  plan.   The  other  elements,  la- 
bor and  capital,  must  be  provided  for  in  advance.   Otherwise, 
the  land  acquired  may  be  good  for  nothing  except  a  certain 
amount  of  lease  income. 

Securing  Tribal  Land.   Assuming  that  a  definite  and  workable 
plan  for  the  use  of  tribal  land  has  been  mapped  out,  the  task 
now  is  to  secure  the  necessary  land.   Such  land  may  be  secured 
(a)  from  non-Indians,  and  (b)  from  Indians.   In  either  case, 
the  question  is  raised,  "How  can  the  owners  of  the  land  which 
the  tribe  wants  be  induced  to  sell,  exchange  or  transfer  the 
land  to  the  tribe?" 
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Tribal  Purchase  of  Non-Indian  Lands,   A  tribe  may  have  tribal 
funds  it  would  like  to  utilize  for  the  purchase  of  land  from 
non-Indians.   In  this  case,  the  tribal  authorities  should  ar- 
range to  secure  options  from  the  owners  of  the  land,  specify- 
ing the  price  at  which  the  land  may  be  purchased.   If  sufficient 
funds  are  in  the  tribal  treasury  available  for  immediate  expen- 
diture by  the  tribal  authorities,  the  tribe  may  purchase  the  land 
immediatley.   If  the  tribal  funds  are  in  the  United  States 
Treasury,  it  may  be  necessary  to  secure  an  appropriation  by 
Congress  to  permit  the  use  of  such  tribal  funds  for  land  purchases 

Tribal  Acquisition  of  Non-Indian  Lands  by  Means  of  Exchanges, 
A  tribe  may  be  able  to  secure  land  that  it  needs  from  non-In- 
dians by  offering  in  exchange  tribal  land  that  is  less  conven- 
iently located  for  the  purposes  of  the  contemplated  tribal  ente- 
prise. 

Federal  Aid  in  Land  Acquisition,   Where  a  tribe  has  insufficient 
assets  of  its  own  to  secure  the  land  it  needs,  either  through 
purchase  or  through  exchange,  it  may  petition  the  Secretary  of 
the  Interior  to  set  aside  a  certain  amount  of  Federal  land  ac- 
quisition funds  for  use  in  helping  the  tribe  to  complete  its 
land  acquisition  program.   The  Secretary  in  determining  whether 
to  grant  such  a  petition  will  give  primary  consideration  to  three 
questions:   (1)  How  badly  do  these  Indians  need  additional  land? 
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(2)  How  sincerely  do  they  want  additional  land,  as  evidenced  by 
efforts  and  sacrifices  on  the  part  of  Indians  themselves  to  se- 
cure additional  land?   (3)  How  effectively  have  they  acted  to 
make  the  best  economic  use  of  their  present  lands?   Tribal 
authorities,  in  presenting  a  request  to  the  Secretary  for  the 
use  of  Federal  funds  in  aid  of  a  tribal  program  of  land  acqui- 
sition, should  present  the  facts  that  will  answer  each  of  these 
three  questions.   Wherever  possible,  a  list  of  the  families  that 
want  additional  land  should  be  submitted.   If  the  tribe  has  al- 
ready voted  to  use  a  certain  amount  of  its  own  tribal  funds  in 
its  land  acquisition  program,  that  fact  should  be  presented.   If 
any  of  the  members  of  the  tribe  are  co-operating  with  the  tribal 
program  by  agreeing  to  exchanges  of  land,  that  factor  also  should 
be  presented  as  evidence  of  the  sincerity  of  the  Indians  con- 
cerned in  building  an  effective  land  program. 

Exchanges  with  Individual  Indians.   There  may  be  Indian  allot- 
ments and  heirship  lands  within  the  area  that  the  tribe  would 
like  to  use  for  its  project.   If  this  is  the  case  the  tribe 
should  consider  how  the  area  can  be  brought  under  tribal  owner- 
ship without  injuring  the  individual  Indians  who  have  holdings 
in  the  area.   The  simplest  method  of  accomplishing  this  is  us- 
ually through  the  exchange  of  lands.   The  tribe  may  designate 
various  parcels  of  tribal  land  which  are  not  needed  for  any 
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enterprise  as  available  for  exchange.   Preference  in  selecting 
such  parcels  may  then  be  given  to  those  Indians  who  offer  in 
exchange  land  holdings  in  the  area  marked  out  for  the  tribal 
project . 

Purchases  from  Individual  Indians,   Where  a  tribe  has  funds  in 
its  tribal  treasury  or  in  the  United  States  Treasury  it  may  de- 
cide to  use  a  portion  of  such  funds  to  buy  up  lands  from  Indians 
who  have  holdings  in  the  area  under  consideration.   If  the  funds 
are  in  the  United  States  Treasury  the  consent  of  Congress  is 
necessary  for  their  expenditure.   The  price  to  be  paid  to  an 
allottee  for  his  allotment  must  be  mutually  agreed  upon  between 
the  tribe  and  the  allottee.   Where  the  land  is  in  heirship 
status  if  the  tribe  and  all  the  heirs  are  unable  to  agree  among 
themselves  on  the  terms  of  purchase  the  Secretary  of  the  Inter- 
ior may  prescribe  the  method  of  sale  and  valuation. 

It  must  be  remembered  that  when  an  Indian  sells  his  land 
to  the  tribe,  the  individual  Indian  loses  as  much  land  as  the 
tribe  gains.   He  may  thereby  deprive  himself  of  the  means  of 
self-support  and  thus  become  a  burden  upon  the  Government  or 
upon  the  tribe  or  his  family.   Sales  of  lands  by  Indians  even 
to  the  tribe,  therefore,  are  to  be  discouraged  except  under 
unusual  circumstances.   Some  of  the  unusual  circumstances  that 
justify  sales  of  Indian  land  are  the  following:   (1)  Where  the 
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Indian  vendor  has  other  land  ample  for  his  needs,   (2)  Where  the 
Indian  vendor  is  by  reason  of  old  age  or  some  personal  disability- 
unable  to  make  use  of  the  land  offered  for  sale.   (3)  Where  the 
Indian  vendor  has  left  or  intends  to  leave  the  reservation  per- 
manently and  agrees  to  surrender  his  membership  in  the  tribe, 
(4)  Where  the  land  involved  is  in  heirship  status  with  many  in- 
terested heirs,  thus  creating  a  situation  where  Indian  use  of 
the  land  is  difficult  and  the  handling  of  leases  is  expensive. 

Putting  the  Land  into  Use,   When  the  necessary  land  has  been 
secured,  the  tribe  should  be  ready  to  embark  immediately  upon 
its  agreed  land  program.   If  forethought  has  been  applied  to 
the  problem  of  land  use,  there  should  be  no  occasion  for  delay 
at  this  stage.   Proper  ordinances  or  resolutions  covering  the 
use  of  the  land  should  be  on  the  books  by  this  time,  the  selec- 
tion of  applicants  for  land  assignments  for  employment  or  graz- 
ing privileges,  depending  upon  the  type  of  tribal  project  under- 
taken, should  be  under  way.   Definite  responsibility  for  super- 
vising the  use  of  the  land  to  see  that  the  agreed  program  is 
faithfully  carried  out  should  be  fixed.   Details  of  a  credit 
program  for  the  enterprise  should  be  settled.   If  the  tribal 
authorities  have  taken  care  of  all  these  matters  in  advance, 
no  days  will  be  lost  in  putting  the  land  to  the  use  that  the 
tribe  has  planned. 
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Simplifying  Individual  Landholdings .   Aside  from  any  definite 
tribal  land  project,  the  tribe  should  be  interested  in  helping 
its  members  to  simplify  their  landholdings.   Such  simplification 
will  make  it  easier  for  Indians  to  use  their  own  lands  and  thus 
raise  the  standard  of  living  on  the  reservation.   At  the  same 
time  such  simplification  will  cut  down  the  amount  of  time  and 
trouble  that  heirs  in  a  complicated  estate  have  to  take  in 
agreeing  upon  what  to  do  with  their  land,  and  it  will  likewise 
cut  down  the  amount  of  trouble  that  the  agency  staff  must  spend 
on  these  estates,  time  which  might  better  be  spent  on  construc- 
tive services  of  help  to  the  tribe. 

Tribal  Aid  in  Land  Simplif icationo   Where  the  tribe  has  plenty 
of  cash,  the  purchase  of  complicated  heirship  estates  by  the 
tribe  may  offer  the  simplest  solution  of  the  heirship  problem. 
Where  the  tribe  has  plenty  of  tribal  land  the  simplest  solution 
may  be  to  have  the  tribe  offer  solid  tracts  of  land  to  individ- 
ual Indians  in  exchange  for  heirship  interests,.   Where  the  tribe 
has  neither  available  funds  nor  available  tribal  lands  the  re- 
sponsibility for  simplifying  landholdings  must  rest  primarily 
with  the  Indians  concerned.   But  even  here  the  tribe  may  be  of 
service  by  setting  up  a  committee  with  the  specific  task  of 
working  out  land  transactions  among  individual  Indians,  in 
co-operation  with  agency  officials. 
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Individual  Transactions  to  Simplify  Landholdings.   There  are 
various  ways  in  which  individual  Indians  may  co-operate  volun- 
tarily to  simplify  their  landholdings .   One  way  is  through 
exchange.   Another  way  is  through  the  buying  out  of  other  heirs 
by  one  or  two  of  the  heirs  in  a  given  estate.   A  third  way  is 
through  the  partition  of  estates,  where  the  number  of  interested 
heirs  is  not  too  great.   Examples  of  these  various  methods  of 
land  simplification  are  given  in  this  handbook. 

Individual  Transactions  to  Bring  Land  into  Indian  Use.   A  tribe 
that  seeks  to  raise  its  standard  of  living  by  bringing  an  in- 
creased amount  of  land  into  Indian  use  should  encourage  trans- 
actions between  Indians  that  will  bring  into  Indian  use  tracts 
that  are  now  under  lease  to  non-Indians  or  are  standing  idle  or 
subject  to  trespass.   Whether  accomplished  through  gift,  sale 
or  exchange,  the  bringing  of  Indian  land  into  Indian  use  is  a 
positive  contribution  to  a  better  standard  of  living  for  the 
entire  reservation.   The  tribe  which  can  show  definite  accomp- 
lishment in  this  field  is  entitled  to  special  consideration 
when  it  asks  for  help  from  the  Federal  Government  when  acquiring 
new  land.   On  the  other  hand,  the  tribe  that  does  not  show  a 
real  interest  in  bringing  into  Indian  use  that  land  it  already 
has  cannot  very  well  ask  non-Indian  taxpayers  to  contribute 
additional  land. 
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Stopping  Future  Land  Tangles.   In  addition  to  trying  to  clear 
up  the  land  tangles  that  already  exist,  a  tribe  should  be  in- 
terested in  preventing  future  land  tangles.   Wherever  tribal 
land  is  assigned  for  use  definite  rules  should  be  laid  down  to 
prevent  the  breaking  up  of  the  land  into  uneconomical  units. 
So  far  as  possible  the  tribe  should  encourage  the  substitution 
of  land  assignments  for  trust  allotments,  since  land  assignment 
forms  can  definitely  prevent  the  subdivision  of  estates  into 
uneconomical  units.   Finally,  a  vigorous  attempt  should  be  made 
to  educate  members  of  the  tribe  in  the  importance  of  making 
wills  that  will  not  bring  more  trouble  than  the  land  is  worth 
to  the  designated  heirs.   The  tribe  may  even  impose  a  graduated 
tax  to  discourage  the  uneconomic  subdivision  of  Indian  lands  in 
the  future. 

A  Suggested  Plan  for  Land  Exchange „   This  plan  would  apply  to 
all  reservations  and  would  permit  the  exchange  of  original 
trust-allotted  and  inherited  lands  owned  by  non-residents  on 
all  reservations,  for  example:   all  Indians  living  at  Lower 
Brule  who  own  land  interests  at  Pine  Ridge  would  list  them  with 
the  Superintendent  of  the  latter  reservation;  and  visa  versa, 
resident  Pine  Ridge  Indians  would  list  their  Lower  Brule  hold- 
ings with  the  Superintendent  at  Lower  Brule o   Through  the  mech- 
anism of  transferring  title  to  the  tribe  where  the  land  is  lo- 
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cated,  a  resident  Indian  at  Lower  Brule  would  secure  an  assign- 
ment of  lands  at  Lower  Brule  of  equal  value  to  those  surrendered 
at  Pine  Ridge;  and  conversely,  a  resident  Indian  at  Pine  Ridge 
would  get  land  there.   No  monetary  transaction  would  be  involved 
and  the  absentee  equities  which  are  at  present  so  substantial 
and  cumbersome  a  feature  of  Indian  land  tenure  could  be  elimin- 
ated. 


V.   TECHNIQUES  IN  VARIOUS  TYPES  OF  LAND  TRANSACTIONS 
Land  Purchase  by  Tribe 

1.   An  Indian  Tribe  wishes  to  purchase  the  restricted  heirship 
interest  of  one  of  its  members*, 

A.  If  under  the  IRA,  the  authority  of  the  tribe  to  purchase 
is  contained  in  Section  5  of  that  Act,  and  funds  pro- 
vided to  acquire  lands  under  that  section  would  be  appli- 
cable.  The  authority  for  an  individual  to  sell  is  con- 
tained in  Section  4  of  the  said  Act  of  June  18,  1934 

(48  Stat.  984) . 

B.  If  not  under  the  IRA,  special  legislation  would  be 
necessary  to  authorize  the  tribe  to  purchase  and  to 
provide  the  funds,  either  tribal  or  gratuity .   There 
is  existing  authority  for  individuals  to  sell. 

C.  Transfer  of  interest  may  be  by  deed,  form  5-183,  or  by 
a  form  of  "conveyance",  approved  by  the  Department  of 
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the  Interior. 

D.  A  legal  determination  of  heirs  would  be  necessary  be- 
fore an  interest  in  a  trust  or  restricted  estate  could 
be  soldo 

E.  Title  examination  of  trust  or  restricted  estates  would 
be  limited  to  the  land  records  at  the  agency,  in  the 
Indian  Office,  or  in  the  General  Land  Office. 

F.  There  would  be  a  fee  for  recording  the  deed  in  the 
county  records. 

G.  The  terms  of  payment  would  depend  upon  the  nature  of 
the  funds  from  which  payment  would  be  made  and  upon  the 
agreement  between  the  parties  at  interest. 

2.  An  Indian  Tribe  wishes  to  purchase  an  allotment  of  trust- 
patented  land  of  one  of  its  members. 

The  statements  with  respect  to  Item  1,  relating  to  the 
tribe  acquiring  an  inherited  interest  in  trust  land,  are  appli- 
cable in  this  case,  excepting  that  no  determination  of  heirs 
would  be  involved,  and  deed  form  5-183a  would  be  used. 

3.  A  tribe  wishes  to  purchase  an  allotment  held  by  an  Indian 
under  a  restricted  fee  patent. 

The  statements  made  with  respect  to  Item  1  are  applicable 
here  except  that  no  determination  of  heirs  would  be  involved 
and  deed  form  5-183a  would  be  used, 

4.  A  Tribe  wishes  to  purchase  fee-patented  land  owned  either 
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by  an  Indian  or  a  non-Indian, 

A.  Fee-patented  land  belonging  to  an  Indian  has  the  same 
status  as  it  would  have  if  it  belonged  to  a  non-Indian, 

B.  What  is  said  under  Item  1,  subheadings  A  and  B,  would 
be  applicable  here, 

C.  A  general  warranty  deed  adopted  by,  or  commonly  used, 
in  the  State  in  which  the  land  is  located,  and  an  ab- 
stract or  other  acceptable  record  of  title  should  be 
furnished  by  the  grantor  at  his  own  expense «   Recording 
fees  would  be  paid  by  agreement.   The  purchase  would 
not  be  approved  by  the  Department  until  the  Solicitor 
finds  the  title  and  deed  acceptable. 

Exchanges  Between  the  Tribe  and  Individual  Indians 
1,    A  Tribe  wishes  to  acquire  an  heirship  interest  owned  by  a 
member  and  the  member  wishes  to  acquire  in  exchange  an  assign- 
ment of  tribal  land. 
If  Under  IRA 

A.   Attention  is  called  to  page  2  of  the  circular  issued 

June  26,  1936,  and  approved  by  the  Assistant  Secretary, 
June  30,  1936,  which  relates  to  exchanges  and  assign- 
ments under  Section  4  of  the  Act  of  June  18,  1934, 
and  to  a  supplemental  circular  issued  August  13,  1937, 
relating  to  the  preparation  of  deeds. 
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B.   The  form  of  assignment  referred  to  in  Item  1,  subheading 
C.  apparently  would  also  be  applicable  here. 
If  Not  Under  IRA 


C.  This  would  merely  constitute  the  exchange  of  alloted 
land  or  an  interest  therein  for  tribal  land.   It  would 
be  unusual  to  permit  an  exchange  involving  an  undivided 
interest.   After  partition  exchange  could  be  much  more 
readily  effected;  however ,  partition  might  be  regarded 
undesirable, 

D.  Exchange  could  be  effected  under  the  Act  of  April  23, 
1904  (33  Stat,  297),   There  is  attached  copy  of  a  cir- 
cular containing  instructions  governing  "changes  in 
allotments"  and  containing  the  approved  form  of  relin- 
quishment. 

Under  the  existing  policy  of  the  Department ,    the  approx- 
imate value  feature  would  be  considered  even  though  not 
under  the  IRA,  and  the  question  of  tribal  interest 
would  require  appropriate  consideration, 

E.  There  would  be  no  recording  on  the  local  county  records 
and  no  abstracting,  and,  therefore,  no  fees  regardless 
of  whether  the  lands  are  iji  or  out  of  the  IRA, 

2.    A  Tribe  wishes  to  acquire  from  a  member  an  allotment  of 
trust-patented  land  and  the  member  wishes  in  exchange  an  assign- 
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ment  of  tribal  land. 

A.   The  statements  made  under  V,  1,  apply. 

3.  A  Tribe  wishes  to  acquire  from  a  member  an  allotment  of  land 
held  under  a  restricted  fee  and  the  member  asks  in  exchange  an 
assignment  of  tribal  land. 

A.  The  statements  made  under  V,  1,  apply.   As  a  precaution, 
however,  inquiry  should  be  made  into  local  records  and 
report  obtained  whether  there  is  anything  recorded 
against  the  land,  since  the  title  is  in  the  Indian  owner 
subject  only  to  the  restrictions  cited  in  the  patent. 

B.  If  the  land  is  held  by  restricted  deed,  a  deed  from  the 
individual  to  the  the  tribe  would  be  required. 

4.  A  Tribe  wishes  to  acquire  from  a  member  his  fee-patented 
land  and  the  member  asks  in  exchange  an  assignment  of  tribal 
land. 

A.   The  owner  would  be  required  to  submit  a  deed  and  ab- 
stract of  title,  just  as  would  any  other  unrestricted 
property  holder.   The  title  and  deed  would  require  the 
approval  of  the  Solicitor  before  the  trade  could  be 
completed, 

5.  A  Tribe  wishes  to  acquire  from  a  member  an  allotment  of 
trust-patented  land  and  the  member  wishes  in  exchange  a  new 
allotment. 

A.   This  is  merely  an  exchange  of  allotted  land  for  tribal 
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land,  and  if  under  IRA  can  be  effected  in  the  manner  set 
forth  on  page  2  of  Circular  No,  3162. 
Be   If  not  under  IRA,  ir  can  be  accomplished  under  instruc- 
tions contained  in  Circular  No.  1968, 
6.    A  Tribe  wishes  to  acquire  from  a  member  an  allotment  of  land 
held  under  a  restricted  fee,  and  the  member  wishes  in  exchange  a 
new  allotment, 

A.  If  under  the  IRA,  the  exchange  could  be  made  in  the 
manner  specified  on  page  2  of  Circular  No.  3162. 

B.  If  not  under  the  IRA,  the  exchange  would  be  made  under 
the  Act  of  April  23,  1904  (33  Stat.  297),  in  the  manner 
indicated  in  Circular  No.  1968. 

C.  Slight  variance  in  valuation  need  not  be  accounted  for. 
A  material  difference  in  value  would  need  to  be  balanced 
by  cash  or  other  acceptable  consideration. 

Land  Purchases  by  the  United  States 

1.   The  United  States  wishes  to  purchase  the  heirship  interest  of 

an  Indian  (presumably  in  trust  for  a  tribe) . 

A.  The  conveyance  could  be  made  upon  noncompetent  Indian 
deed  form  5-183a,  regardless  of  whether  in  or  out  of  IRA, 

B.  See  Appendix  for  Solicitor's  ruling  with  respect  to  the 
right  of  the  Secretary  of  the  Interior  to  sell  inherited 
interests  without  the  consent  of  the  heirs. 
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2.  The  United  States  wishes  to  purchase  an  allotment  of  trust- 
patented  land. 

A.   The  procedure  outlined  under  V-l-C,  would  apply.   Not 
being  inherited  land,  the  Secretary  would  not  have  the 
right  to  sell  without  consent  of  the  allottee.   If  the 
allottee  were  a  minor,  it  would  be  necessary  to  have  a 
legal  guardian  appointed. 

3.  The  United  States  wishes  to  purchase  an  allotment  held  under 
a  restricted  fee. 

A.   Conveyance  would  be  by  noncompetent  Indian  deed  form 

5-183.   As  a  precaution,  local  records  should  be  examined 
and  a  written  report  obtained  to  determine  that  nothing 
had  been  entered  against  the  restricted  fee-patented  land. 
No  abstract  of  title  would  be  required  and  no  fees  except 
for  recording  the  deed. 

4.  The  United  States  wishes  to  purchase  land  owned  in  fee  by  an 
Indian  or  a  non-Indian. 

A.  The  vendor  would  be  required  to  furnish  a  general  warranty 
deed  of  the  form  required  in  the  State  where  the  land  is 
located,  and  an  abstract  of  title  or  other  acceptable 
record  of  ownership. 

B.  Payment  of  abstracting  costs  would  depend  upon  the  terms 
of  the  sale. 

C.  The  title  would  require  the  approval  of  the  Solicitor, 
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and  the  purchase  would  require  the  approval  of  the 

Department . 
Exchange  Between  Tribe  and  Non-Indians 

1.    A  Tribe  wishes  to  acquire  land  owned  by  a  non-Indian ,  who 
asks  in  exchange  a  fee  title  to  land  now  held  by  the  triben 

A.  If  the  land  in  question  is  under  the  IRA,  the  procedure 
applicable  in  this  case  is  fully  set  forth  on  page  2  of 
Circular  3162. 

B.  If  the  land  is  not  under  the  IRA,  special  legislation 
would  be  necessary  before  tribal  land  could  be  exchanged 
for  privately-owned  property.   The  private  owner  would 
be  required  to  furnish  deed  and  abstract  at  his  own  ex- 
pense.  Title  to  the  tribal  land  would  pass  by  fee  patent 
unless  the  legislation  authorizing  the  exchange  provided 
otherwise.   Departmental  approval  of  the  title  to  the 
privately-owned  land  would  be  required  before  completing 
the  exchange.   Since  we  are  operating  for  the  benefit  of 
Indians,  we  would  accept  for  tribal  land  other  lands  of 
greater  value,  but  if  the  lieu  lands  were  less  valuable 
than  the  tribal  lands,  the  difference  must  be  made  up 

in  cash  or  other  acceptable  consideration. 

Exchange  Between  Indians  and  Non-Indians 

1.    An  Indian  has  an  heirship  interest  in  an  estate.   A 
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non-Indian  holds  land  in  fee.   The  two  individuals  desire  to  ex- 
change interests. 

On  IRA  Reservations 

A.  When  the  lands  are  of  equal  value  an  exchange  may  be  made 
by  deed  from  the  Indian  heir  to  the  non-Indian  if  the 
interest  of  the  Indian  has  been  set  apart  by  partition  or 
if  the  Indian  heir  is  the  sole  owner  by  inheritance. 
Title  would  pass  from  the  Indian  on  approved  Inherited 
Indian  Deed  Form  5-183,  or  by  the  issuance  of  a  patent  in 
fee  to  the  non- Indian  in  event  the  inherited  tract  is,  in 
trust.   The  non-Indian  would  convey  title  by  general  war- 
ranty deed,  accompanied  by  an  abstract,  to  the  United 
States  of  America  in  trust  for  the  Tribe,  or  the  United 
States  of  America  in  trust  for  the  individual. 

B.  If  the  property  of  the  Indian  is  more  valuable  than  the 
non-Indian  property,  the  non-Indian  could  add  improvements 
to  bring  his  property  up  to  an  equal  value  with  the  pro- 
perty of  the  Indian,  or  the  Indian  might  agree  to  use  the 
cash  difference  in  values  for  improvements  on  the  acquired 
land. 

C.  If  the  property  of  the  white  man  is  of  higher  value  and 
he  still  wished  the  exchange,  it  could  be  approved  as 
though  both  values  were  the  same,  or  the  Indian  might 
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make  payment  in  cash  or  kind  to  balance  values. 
D.   Where  both  properties  are  of  equal  value,  no  question 

could  be  raised  against  the  exchange  provided  there  were 
no  other  conditions  that  would  prevent  its  approval. 

On  Reservations  Not  Under  the  IRA 

A.   The  exchange  would  be  by  patent  in  fee  or  approved  In- 
herited Indian  Deed  Form  5-183  in  favor  of  the  non-In- 
dian in  exchange  for  deed  5-185  running  directly  to  the 
Indian:   *  Where  material  differences  occur  in  values  a 
money  payment  might  equalize  such  values.   An  abstract 
of  title  would  be  required  for  the  non-Indian  lands. 
2.     An  Indian  has  an  allotment  of  trust-patented  land.   A  non- 
Indian  holds  land  in  fee.   The  two  individuals  desire  to  exchange 
interests. 

On  IRA  Reservations 

A.   Where  the  lands  are  of  equal  or  of  approximately  equal 

value  the  exchange  may  be  made  by  approved  deed  (form 

5-183a)  from  the  Indian  or  in  lieu  of  a  deed  from  the 

Indian  a  patent  in  fee  may  be  issued  to  the  non-Indian, 

and  by  warranty  deed  accompanied  by  an  abstract  of  title 

from  the  non-Indian  to  run  to  the  United  States  in  trust 

for  the  tribe,  or  to  the  United  States  in  trust  for  the 

Indian. 

*  In  same  Stats  (47  Stat.  474). 
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B.  Where  the  Indian  land  is  of  greater  value  than  the  non- 
Indian  land  the  difference  in  values  can  be  converted 
into  improvements  on  the  land  to  be  acquired  by  the 
Indian,, 

C,  Where  the  Indian's  land  is  of  less  value,  the  exchange, 
if  agreed  to,  may  be  made  as  in  (a) . 

On  Reservations  Not  Under  the  IRA 

A.   The  exchange  would  be  by  patent  in  fee  or  approved  deed 
on  form  5-183a  from  the  Indian  for  a  deed  to  the  Indians 
on  form  5-185  (47  Stat*  474)  unless  the  lands  are  in 
different  states  in  which  event  a  restricted  deed  would 
pass  title  from  the  non-Indian  to  the  Indian. 
3*     An  Indian  wishes  to  exchange  allotted  land  held  in  restricted 
ownership  with  a  non-Indian  for  land  owned  in  fee  by  the  non-In- 
dian. 

On  IRA  Reservations 

A.  Where  the  lands  are  of  equal  or  approximately  equal  value, 
title  would  pass  from  the  Indian  to  the  non-Indian  by 
approved  deed  (form  5- 183a)  in  exchange  for  a  deed  run- 
ning to  the  United  States  of  America  in  trust  for  the 
tribe  or  the  United  States  of  America  in  trust  for  the 
Indian. 

B.  Where  the  Indian's  land  is  less  valuable  than  the  land 
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of  the  non-Indian,  the  difference  could  be  adjusted  as 
in  2,  b,  subtitle  V. 

C.  Same  as  in  V-2-C. 

On  Reservations  Not  Under  the  IRA 

D.  The  exchange  can  be  made  by  deed  (form  5-183a)  from  the 
Indian  for  a  warranty  deed  from  the  non- Indian  on  form 
5-185. 

E.  When   there  is  a  difference  in  values  either  way  a  money 
consideration  may  be  paid  to  equalize  the  difference. 

Exchanges  of  Allotted  Lands  Between  Indians 
4.     Two  Indians  desire  to  exchange  allotments. 
On  IRA  Reservations 

A.  Where  the  allotments  are  held  in  trust  and  are  of  equal 
value  or  approximately  equal,  the  exchange  may  be  made 
by  relinquishment  on  the  back  of  the  trust  patent  of 
each  allottee  in  order  that  he  may  take  in  lieu  of  the 
relinquished  allotment  the  allotment  of  the  other.   Act 
of  April  23,  1904  (33  Stat.  297),  and  Act  of  June  18, 
1934  (48  Stat.  984).   New  Trust  patents  would  be  issued 
for  the  lieu  lands. 

B.  The  exchange  may  also  be  accomplished  by  deeds,  form  5-183b 
by  showing  as  consideration  "other  lands  of  equal  value 
held  in  trust".   The  deed  could  run  directly  to  the 
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guarantee  in  each  case. 

C.  If  the  allotments  are  held  by  restricted  fee  title,  re- 
linquishment could  be  made  as  in  (a)  or  if  deeds,  5-183b, 
are  used  they  should  run  from  the  grantor  to  the  USA  in 
trust  for  the  tribe  or  to  the  USA  in  trust  for  the  indi- 
vidual. 

D.  When  the  lands  are  of  different  values,  deeds  (form  5-183b) 
may  be  used  running  from  the  Indians  to  the  United  States 
in  trust  for  the  tribe,  or  the  United  States  in  trust 

for  the  individuals. 
On  Reservations  not  Under  the  IRA 

E.  Exchanges  may  be  made  by  either  relinquishment  and  new 
trust  patents,  or  by  deeds  running  directly  to  the 
grantee  (form  5-183b) .   Any  difference  in  appraisement 
could  be  equalized  by  a  money  or  a  personal  property 
payment . 

5,  Two  Indians  desire  to  exchange  interest  in  heirship  estates, 
A,   They  may  exchange  their  inherited  interest  in  lands  in 

practically  the  same  manner  as  outlined  for  exchanges 
by  original  allottees  in  answer  to  question  No,  4  above, 
either  on  reservations  under  the  IRA  or  on  reservations 
not  under  the  IRA. 

6.  An  Indian  wishes  to  exchange  his  trust  allotment  for  the  in- 
herited land  of  another  Indian. 

A.   If  the  inherited  land  is  also  in  trust  the  exchange  may 
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be  made  by  relinquishments  on  the  trust  patents  and  by 
the  issuance  of  new  trust  patents  for  the  lieu  lands,  or 
they  may  exchange  by  deeds,  form  5- 183b. 

B.  On  IRA  reservations  exchange  by  relinquishment  may  be 
made  under  the  acts  of  April  23,  1904  (33  Stat.  297)  and 
June  18,  1934  (48  Stat.  984),   On  other  reservations  ex- 
change by  relinquishment  may  be  made  under  the  said  act 
of  April  23,  1904. 

C.  Where  the  lands  are  of  different  values,  the  exchange 
should  be  by  deed,  form  5- 183b,  running  directly  from  the 
grantor  to  the  grantee.   The  consideration  should  be 
shown  as  other  trust  land  and  improvements  or  other  trust 
lands,  livestock,  etc.,  (actual  consideration). 

7.     An  Indian  wishes  to  exchange  his  land  held  in  restricted 
ownership  with  another  Indian  for  the  inherited  interest  of  the 
other  Indian  in  certain  land. 
On  IRA  Reservations 

A,  Assuming  the  inherited  interest  has  been  partitioned  and 
is  held  by  restricted  deed,  the  exchange  may  be  made  by 
restricted  deeds. 

B.  If  the  lands  are  held  in  restricted  ownership  by  deeds 
the  exchange  may  be  made  by  deeds,  form  5-183b,  running 
to  the  USA  in  trust  for  the  tribe,  or  running  to  the 
USA  in  trust  for  the  individual,  a  difference  in 
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appraisements,  if  any,  to  be  adjusted  by  improvements 
on  the  less  valuable  tract, 
On  Reservations  Not  Under  the  IRA 

C.   The  exchange  may  be  by  deeds  (form  5- 183b)  and  a  money 
or  property  adjustment  made.   When  deeds  are  used  they 
should  run  directly  from  the  grantor  to  the  grantee. 
(1)   Administratively,  exchanges  which  bring  an  outside 
Indian  into  ownership  of  an  undivided  interest 
with  other  heirs  is  not  always  desirable. 

Gifts  by  Indians 

1.     An  Indian  desires  to  give  an  interest  in  heirship  land, 

(a)  to  another  Indian,  (b)  to  a  non-Indian  (c)  to  the 
tribe,  or  (d)  to  the  United  States. 

On  IRA  Reservations 

A.  An  Indian  may  deed  an  inherited  trust  interest  to  an- 
ther Indian  of  the  same  tribe  by  having  the  deed,  form 
5-183b,  run  direct  to  his  grantee,  and  may  deed  an  in- 
herited restricted  interest  not  held  in  trust,  by  hav- 
ing the  deed,  form  5-183b,  run  to  the  United  States 

in  trust  for  his  grantee. 

B.  Sales  cannot  be  made  from  an  Indian  to  a  non-Indian 
(Section  4,  IRA) .   However,  an  Indian  if  he  is  granted 

a  patent  in  fee  or  a  certificate  of  competency  or  ob- 
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tains  an  order  removing  the  restrictions  from  his  inher- 
ited land  may  thereafter  give  the  lands  to  any  person  or 
corporation  or  the  United  States. 

C.  To  the  tribe  by  making  a  deed,  form  5-183,  to  the  USA 
in  trust  for  the  tribe. 

D.  To  the  United  States  by  approved  deed  to  the  United 
States,  form  5-183,  for  Indian  school  purposes.   Opinion 
Attorney  General  February  7,  1935. 

On  Reservations  Not  Under  the  IRA 

E.  An  Indian  may  give  his  inherited  lands  to  another  Indian 
by  approved  deed,  form  5-183,  or  form  5- 183b.   He  may 
give  his  lands  to  a  non-Indian  by  approved  deed,  5-183. 
He  may  give  his  lands  to  the  tribe  or  the  USA  by  the 
same  form  of  deed. 

An  Indian  wishes  to  give  an  allotment  of  trust  patented  land 
(a)   to  another  Indian,  (b)  to  a  non-Indian,  (c)   to  the 
tribe,  or  (d)  to  the  United  States. 
On  IRA  Reservations 

A.  He  may  give  his  trust  allotment  to  another  Indian 

by  deeding  the  same  to  the  Individual,  or  to  the  United 
States  in  trust  for  the  tribe  and  have  the  tribe  assign 
it  to  the  other  Indian,  deed  form  5-183b„ 

B.  He  may  deed  his  trust  allotment  to  a  non-Indian  only  if 
he  obtains  a  patent  in  fee. 
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C.  He  may  give  his  trust  allotment  to  the  tribe  by  deed  to 
the  United  States  of  America  in  trust  for  the  tribe, 
deed  form  5-183a. 

D.  He  may  deed  his  trust  allotment  to  the  United  States  on 
deed  form  5-183a. 

E.  Deeds  conveying  trust  or  restricted  land  must  be  approved 
by  the  Department  in  order  to  be  valid. 

On  Reservations  Not  Under  the  IRA 

F.  He  may  give  his  trust  allotment  to  another  Indian  by 
approved  deed,  either  on  form  5-183b  or  on  form  5-183a 
(unrestricted) . 

G.  He  may  give  his  trust  allotment  to  a  non-Indian  by 
approved  deed,  form  5-183a,  or  by  warranty  deed  after 
obtaining   a  patent  in  fee. 

H.   He  may  give  to  the  United  States  for  the  Tribe,  or  the 
United  States,  his  trust  allotment  by  deed  5-183a. 
3.     An  Indian  wishes  to  give  land  held  in  restricted  ownership 

(a)  to  another  Indian,  (b)  to  a  non-Indian,  (c)  to  the  tribe, 
or  (d)  to  the  United  States, 

A.   An  Indian,  may  give  his  land  held  in  a  restricted  owner- 
ship status  to  another  Indian  by  deed  to  the  United 
States  for  the  individual,  or  to  the  United  States  in 
trust  for  the  tribe  with  the  understanding  that  the 
tribe  will  assign  it  to  the  individual,  deed  form  183b. 
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B.  An  Indian  may  give  his  restricted  lands  to  a  non-Indian 
by  deed  if  he  first  obtains  a  certificate  of  compentency 
or  an  order  removing  the  restrictions  from  his  restricted 
land. 

C.  An  Indian  may  give  his  restricted  land  to  the  tribe  by 
deed  to  the  United  States  in  trust  for  the  tribe,  deed 
form  5- 183a. 

D.  An  Indian  may  deed  his  restricted  land  to  the  United 
States  by  deed  5-183a. 

E.  Deeds  conveying  trust  or  restricted  land  must  be  approved 
in  the  Department. 

On  Reservations  Not  Under  the  IRA 

F.  An  Indian #  may,  with  the  approval  of  the  Secretary  of  the 
Interior,  deed  his  restricted  land: 

(1)  To  another  Indian  by  deed  form  5-183b,  or  by  unre- 
stricted deed  form  5~183a. 

(2)  To  a  non-Indian  by  deed  from  5-183a,  or  by  warranty 
deed  after  the  restrictions  are  removed*, 

(3)  To  the  tribe  by  approved  deed  to  the  United  States 
in  trust  for  the  tribe,  deed  form  5-183a. 

(4)  To  the  United  States  by  approved  deed,  form  5-183a. 
4.     An  Indian  wishes  to  give  land  held  in  fee. 

A.   An  Indian  may  give  his  land  held  in  fee  to  an  Indian  or 
to  a  non-Indian  or  to  the  United  States  in  trust  for  an 
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B.  An  Indian  may  give  his  restricted  lands  to  a  non-Indian 
by  deed  if  he  first  obtains  a  certificate  of  competency 
or  an  order  removing  the  restrictions  from  his  restricted 
land. 

C.  An  Indian  may  give  his  restricted  land  to  the  tribe  by 
deed  to  the  United  States  in  trust  for  the  tribe,  deed 
form  5-183a. 

D.  An  Indian  may  deed  his  restricted  land  to  the  United 
States  by  deed  5-183a. 

E.  Deeds  conveying  trust  or  restricted  land  must  be  approved 
in  the  Department. 

On  Reservations  Not  Under  the  IRA 

F.  An  Indian,  may,  with  the  approval  of  the  Secretary  of 
the  Interior,  deed  his  restricted  land: 

(1)  To  another  Indian  by  deed  form  5-183b,  or  by  unre- 
stricted deed  from  5-183a. 

(2)  To  a  non-Indian  by  deed  form  5- 183a,  or  by  warranty 
deed  after  the  restrictions  are  removed. 

(3)  To  the  tribe  by  approved  deed  to  the  United  States 
in  trust  for  the  tribe,  deed  form  5-183a. 

(4)  To  the  United  States  by  approved  deed,  form  5-183a„ 
4.     An  Indian  wishes  to  give  land  held  in  fee. 

A.   An  Indian  may  give  his  land  held  in  fee  to  an  Indian  or 
to  a  non-Indian  or  to  the  United  States  in  trust  for  an 
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Indian  tribe  or  the  United  States,  without  approval 
of  his  conveyance  by  the  Secretary  of  the  Interior,  by 
the  following  forms  of  deeds:   General  warranty  deed 
form:   State  Special  Warranty  Deed  Form  or  State  Quit- 
claim Deed  Form. 
B.   A  gift  of  title  to  land  held  in  fee  would  be  the  same 
whether  on  reservations  under  or  not  under  the  IRA. 
Sales  by  Indians 

1.  An  Indian  wishes  to  sell  an  heirship  interest,  a  piece  of 
allotted  land,  or  land  held  in  fee,  to  the  tribe.   (see  cases 
1-4  under  subtitle  I) . 

A.   A  case  of  this  kind  involving  the  different  classes  of 

lands  in  question  is  fully  covered  by  items  -14  inclusive, 
under  sub-title  III  Land  Purchase  by  the  United  States. 

2 .  An  Indian  wishes  to  sell  to  the  United  States  an  heirship 
interest,  a  piece  of  allotted  land,  or  land  held  in  fee. 

A.   A  case  of  this  kind  involving  the  different  classes  or 
lands  in  question  is  fully  covered  by  items  1-4,  inc- 
lusive, under  sub-title  III  land  Purchases  by  the  United 
States. 

3.  An  Indian  wishes  to  sell  his  heirship  interest  in  an  estate 
to  a  non-Indian 

On  IRA  Reservations 

A.   An  Indian,  who  owns  an  interest  in  heirship  lands,  is 

precluded  under  section  4  of  the  Act  of  June  18,  1934 
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(48  Stat.  984),  from  selling  his  trust  or  restricted  in- 
herited interest  in  lands  to  a  non- Indian. 

On  Reservations  Not  Under  the  IRA 

B.   An  Indian  may  sell  his  inherited  interest  in  Indian  lands 
to  a  non-Indian  by  deed  form  5-183,  Act  of  May  27,  1902 
(32  Stat.  245-275) o   If  he  is  a  minor,  his  interest  must 
be  conveyed  by  a  legally  appointed  guardian's  deed.   If 
his  interest  is  partitioned  to  him  and  definitely  des- 
cribed so  that  a  patent  in  fee  can  be  issued,  title  may 
pass  to  his  purchaser  by  patent  in  fee  when  the  inherited 
land  has  a  trust  status,  Act  of  June  25,  1910  (36  Stat. 
855);  otherwise,  title  would  pass  by  deed  on  form  5-183 
approved  in  the  Department. 
4.     An  Indian  wishes  to  sell  his  allotment  of  trust  land  to  a 
non-Indian. 

On  IRA  Reservations 

A.  An  Indian  cannot  sell  his  trust  allotment  to  a  non- 
Indian.   A  sale  or  approval  of  a  sale  is  precluded  by 
Section  4  of  the  IRA. 

On  Reservations  Not  Under  the  IRA 

B.  An  Indian  may  sell  his  trust  allotment,  with  the  approval 
of  the  Secretary  of  the  Interior,  to  a  non-Indian.   Title 
would  pass  by  a  patent  in  fee  to  the  purchaser  under  the 
act  of  June  25,  1910  (36  Stat.  855),  or  the  sale  could  be 
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by  approved  deed,  form  5-183a,  as  authorized  in  the  act 
of  March  1,  1907  (34  Stat.  1015-1018). 

5.  An  Indian  wishes  to  sell  his  allotment  of  land  in  restricted 
ownership  to  a  non- Indian. 

On  IRA  Reservations 

A.  An  Indian  may  not  sell  his  alloted  land  held  in  restricted 
ownership  to  a  non-Indian.   A  sale  or  approval  of  a  sale 
is  precluded  by  Section  4  of  the  IRA. 

On  Reservations  Not  Under  the  IRA 

B.  An  Indian  may  sell  his  restricted  allotment  to  a  non- 
Indian;  first,  by  approved  deed,  form  5- 183a;  secondly, 
by  warranty  deed  after  the  restrictions  have  been  removed 
through  the  issuance  of  an  order  removing  the  restriction, 
or  the  issuance  of  a  certificate  of  competency. 

C.  Act  of  June  25,  1910  (36  Stat.  855) 

D.  Special  laws  relate  to  the  issuance  of  certificates  of 
competency  and  removal  of  restrictions  under  the  Five 
Civilized  tribes,  Osage  and  Quapaw  Agencies  in  Oklahoma. 

6.  An  Indian  wishes  to  sell  his  inherited  interest  in  an  estate 
to  another  Indian. 

On  IRA  Reservations 

A.   An  Indian  may  sell  his  interest  in  inherited  lands  to 

another  Indian  by  deed  to  the  United  States  in  trust  for 
the  tribe,  or  to  the  United  States  in  trust  for  the  in- 
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dividual.   If  the  lands  are  held  under  a  restricted  deed, 
use  form  5-183b» 

B,   If  the  lands  are  held  in  a  trust  status,,  the  other  In- 
dian may  acquire  the  land  by  deed,  form  5-183b,  title 
running  directly  to  the  Indian  purchaser,  section  5  IRA. 
(Illustration:   Frank  Law  casef-I»0,  file  54112-38), 

On  Reservations  Not  Under  IRA 

Co   An  Indian  may  sell  his  interest  in  inherited  lands  to 
another  Indian  by  deed  5-183b,  or  5-183,  with  or  with- 
out a  restrictive  clause. 
7.     An  Indian  wishes  to  sell  his  allotment  of  trust-patented  land 
to  another  Indian,, 

On  IRA  Reservations 

A0   An  Indian  may  sell  his  trust  allotment  to  another  Indian 
under  section  5  of  the  IRA,  that  is,  the  land  may  be  ac- 
quired for  the  other  Indian  under  said  section  5  by 
approved  deed,  form  5- 183b,  which  may  run  directly  to  the 
purhcaser . 

On  Reservations  Not  Under  IRA 

A.  An  Indian  may  sell  his  trust  allotment  to  another  Indian 
by  approved  deed,  form  5-183b. 

B.  If  the  purchaser  is  competent  to  hold  unrestricted  title, 
one  Indian  may  deed  his  trust  allotment  to  another  Indian 
by  approved  deed,  form  5-183a  (Act  of  March  1,  1907  (43 
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Stat.  1015-1018),  or  title  may  be  passed  to  the  purchaser 
by  patent  in  fee  under  the  Act  of  June  25,  1910  (36  Stat. 
855)  . 

8.     An  Indian  wishes  to  sell  his  allotment  of  land  in  restricted 

ownership  to  another  Indian. 
On  IRA  Reservations 

A.  An  Indian  may  sell  his  allotment  of  land  held  in  restrict- 
ed ownership  to  another  Indian  under  section  5  of  the  IRA, 
by  approved  deed,  5-183b,  provided  the  deed  runs  to  the 
United  States  in  trust  for  the  individual,  or  to  the 
United  States  in  trust  for  the  tribe  with  an  assignment 

to  the  individual. 

B.  If  an  Indian  is  competent  to  handle  a  sale  without  super- 
vision he  may,  on  application,  obtain  a  certificate  of 
competency  or  removal  of  restrictions  order  and  thereafter 
make  a  deed  which  does  not  require  approval,  to  his  pur- 
chaser, either  an  Indian  or  a  non-Indian. 

On  Reservations  Not  Under  IRA 

C.  An  Indian  may  sell  his  restricted  allotment  to  another 
Indian  by  approved  deed,  form  5-183b. 

D.  If  the  purchaser  is  competent  to  hold  unrestricted  title, 
the  conveyance  may  be  by  approved  deed,  5-183a. 

E.  If  the  Indian  owner  is  competent  he  may,  on  application, 
receive  a  certificate  of  competency  or  removal  of  restric- 
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tions  order. 
9.     An  Indian  wishes  to  sell  his  land  held  in  fee  to  another 
Indian. 

A.   He  may  sell  such  land  to  another  Indian  by  warranty  deed 

which  would  not  require  Departmental  approval. 


VI.   NATURE  OF  LAND  TITLES 
The  titles  by  which  Indians  own  lands  are  of  various  kinds 
such  as,  "fee  simple",  "restricted  fee  simple",  "trust  interest 
"right  of  inheritance  -  undivided  interest". 

1 .  A  "fee  simple"  title  can  be  acquired  in  various  ways  - 

A0   By  receipt  from  the  United  States  of  a  patent  convey- 
ing an  unrestricted  title. 

B.  By  receipt  of  a  deed  conveying  an  unrestricted  title. 

C.  By  receipt  of  a  "trust  patent"  from  the  United  States 
followed  by  a  "Certificate  of  Competency"  terminating 
the  trust  as  to  the  particular  land  described  in  the 
trust  patent. 

D.  By  receipt  of  a  deed  with  a  trust  declaration  or  a 
restriction  on  alienation,  followed  by  an  order  of  the 
Secretary  of  the  Interior  terminating  the  trust  or  re- 
moving the  restrictions. 

2 .  A  "restricted  fee  simple"  title  can  be  acquired  by  - 
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A.  Receipt  from  the  United  States  of  a  patent  conveying 
title  to  land  with  a  restriction  against  alienation, 
without  the  approval  of  the  President  or  the  Secretary 
of  the  Interior. 

B.  Receipt  of  a  deed  conveying  title  with  a  restriction 
against  alienation  without  the  approval  of  the  Secre- 
tary of  the  Interior o 

3 .  A  "trust  interest"  title  can  be  acquired  by  - 

A.  Receipt  from  the  United  States  of  a  so-called  "trust 
patent"  in  which  the  United  States  declares  that  it 
"does  and  will  hold"  the  land  described  therein  for  a 
period  therein  stated  (usually  five,  twenty  or  twenty 
five  years)  "in  trust  for  the  sole  use  and  benefit"  of 
the  Indian  named  therein  "or  in  case  of  his  decease,  or 
of  his  heirs,  according  the  laws  of"  the  State  or 
Territory  where  such  land  is  located.   The  trust  period 
named  in  the  trust  patent  may  be  extended  by   the  Presi- 
dent. 

B.  Receipt  of  a  deed  with  a  declaration  of  trust „ 

4 .  A  "right  of  inheritance"  can  be  acquired  - 

A.  By  being  declared,  by  a  court  of  competent  jurisdiction 
or  by  an  official  authorized  by  law,  to  be  an  heir  of 
a  deceased  person  who  owned  land  or  had  some  interest 
in  land  at  the  time  of  his  death.   As  to  lands  held  by 
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the  United  States  "in  trust"  for  such  a  deceased  person 
the  trust  will  attach  to  the  inherited  interest  of  the 
heir. 
B.   By  being  the  beneficiary  named  in  the  will  of  such  a 
deceased  person,  upon  the  approval  of  the  will  by  a 
court  of  competent  jurisdiction,  or  by  an  official 
authorized  by  law.   As  to  property  held  by  the  United 
States  "in  trust"  for  an  Indian  or  his  heirs,  the 
Secretary  of  the  Interior  is  empowered  to  determine 
heirs  and  to  approve  wills. 


Where  there  is  more  than  one  heir  the  first  order  of  the 
Secretary  of  the  Interior  merely  determines  the  "undivided" 
share  or  interest  of  each  heir  in  the  whole  estate.   This  may 
be  followed  by  a  "partition"  or  division  of  the  property  giving 
to  each  heir  a  separate  part  which  he  will  own  to  the  exclusion 
of  the  other  heirs.   When  this  division  has  been  approved  by  the 
Secretary  of  the  Interior  and  new  patents,  trust  or  fee,  are 
issued  for  the  separate  parts  the  titles  are  no  longer  "inheri- 
tance rights" 7  they  are  ownerships  in  severalty. 
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APPENDIX  B 
CHEROKEE  LAND  IS  NOT  A  RESERVATION 
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CHEROKEE  LAND  IS  NOT  A  RESERVATION,  U.S.  COURT  HOLDS 

Judge  Webb  Denies  Government ' s  Request 
For  Injunction  to  Prevent  Sisters  From 
Operating  Store  in  Settlement 

U.S.  District  Judge  E.  Yates  Webb  has  denied  the  federal  gov- 
ernment's request  for  an  injunction  that  would  restrain  two  sisters 
from  operating  a  store  on  the  Cherokee  Indian  reservation  in  Western 
North  Carolina,  according  to  findings  of  fact,  filed  in  the  court 
here  yesterday. 

Judge  Webb  ruled  that  the  Cherokee  lands  did  not  constitute  a 
reservation  because  the  government  never  had  owned  any  part  of  the 
lands,  and  that  the  Cherokees  did  not  constitute  a  tribe  or  nation. 

The  government  had  sought  to  enjoin  Marion  T.  Parton  and  Amy 
Tahquette,  who  were  described  as  Indians,  from  operating  a  store 
in  the  Cherokee  community. 

Judge  Webb's  findings  concluded:   "The  court  finds  further 
from  all  evidence  and  available  information  that  title  to  the  Cher- 
okee boundary  was  purchased  from  the  state  of  North  Carolina  and 
was  never  part  of  the  public  domain;  That  the  Eastern  Band  of  Cher- 
okee Indians  is  a  state  corporation  and  has  title  to  lands  compris- 
ing the  whole  Cherokee  boundary  and  paid  taxes  thereon  until  1924, 
when  the  Eastern  Band  conveyed  said  boundary  to  the  United  States 
in  trust  for  the  expressed  purpose  of  dividing  the  said  lands  in 
severalty  among  the  said  Indians;  and  that  the  Cherokee  band  is  not 
an  Indian  tribe  or  nation." 
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Purpose  Of  Action 

The  purpose  of  the  action  was  to  enjoin  the  defendants  from 
operating  a  grocery  and  mercantile  business  in  their  own  store 
building  located  in  the  village  of  Cherokee,  on  the  Indian  bound- 
ary.  It  was  alleged  that  the  defendants  were  violating  the  laws 
of  the  United  States,  and  interfering  with  and  hampering  the  ad- 
ministration of  Indian  affairs  on  the  boundary  as  well  as  causing 
damage  to  the  government  becuase  the  defendants  had  no  license  to 
trade. 

The  hearing  on  the  matter  was  held  in  the  district  courtroom 
here  June  30.   The  court  found,  according  to  findings  filed  here, 
that  the  defendants  are  full  blooded  Indians  living  on  the  Chero- 
kee boundary;  that  their  father,  John  A.  Tahquette,  a  full  blooded 
Indian,  owned  the  lands  described  in  the  complaint,  and  operated 
a  store  thereon  for  many  years  prior  to  his  death;  that  upon  his 
death  the  defendants  inherited  the  property,  being  the  same  pro- 
perty the  defendants  a  few  years  ago  leased  to  L.  F.  McAlhaney, 
a  white  man;  because  of  complaint  of  said  McAlhaney' s  conduct, 
the  Department  of  Interior  refused  to  renew  his  trader's  license, 
and  thereafter  the  said  McAlhaney  removed  his  stock  of  merchandise 
and  other  personal  property  from  the  defendant's  storeroom,  and 
has  had  no  further  connection  in  business  or  otherwise  with  the 
Cherokee  Indian  Agency  or  with  the  defendants. 
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Required  to  File  Bond 

On  or  about  January  3,  1942,  the  finding  set  forth,  the  defend- 
ant Marion  T.  Parton,  representing  herself  and  her  sister,  Amy 
Tahqueitte,  went  to  the  office  of  the  Cherokee  Indian  Agency  super- 
intendent and  made  known  to  him  their  desire  to  open  a  grocery 
store  in  their  building;  that  the  superintendent  advised  her  that 
before  she  could  open  a  business  in  their  store  she  would  be  re- 
quired to  file  an  application  for  a  trader's  license,  and  file  a 
bond  in  the  sum  of  $10,000,  guaranteeing  fair  dealing  with  the 
Indians  and  general  public,  make  certificates  for  themselves  and 
their  clerks,  together  with  statements  as  to  their  business  ability. 

It  was  found  further  that  the  defendants  have  cooperated  fully 
in  all  respects  with  the  agency  in  conducting  their  business  affairs 
on  the  Indian  boundary.   It  was  pointed  out  that  the  superinten- 
dent of  the  Cherokee  Indian  agency,  Clyde  M.  Blair,  in  open  court, 
said,  "I  know  no  reason  why  these  defendants  should  not  be  granted 
a  trader's  license,  as  they  have  met  all  requirements  set  out  by 
the  department  and  the  agency." 

Cites  History  of  Lands 

Entering  into  a  memorandum  of  opinion,  Judge  Webb  cited  the 
history  of  the  Cherokee  boundary  and  said: 

"The  history  of  the  Indian  lands  in  Swain  and  Cherokee  counties 
is  an  interesting  one.   I  might  preface  a  statement  about  them  by 
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saying  that  the  United  States  government  does  not  own  and  never  has 
owned  a  foot  of  these  Indian  lands.   The  title  to  all  the  acreage 
came  direct  from  the  State  of  North  Carolina  by  grant  or  otherwise. 
The  State  of  North  Carolina  owned  this  land  before  the  constitution 
was  formed  or  even  before  the  declaration  of  independence  was  made. 
These  lands  have  often  been  called  an  Indian  reservation,  but  they 
are  not  an  Indian  reservation  because  the  government  has  never 
owned  any  part  of  it  to  enable  it  to  make  a  reservation. 

"The  supreme  court  of  the  United  States  in  the  case  of  the 
Cherokee  Trust  Fund,  117  U.S.C.  ,  303,  after  considering  the  fact 
that  these  recalcitrant  Indians  did  not  accompany  their  nation 
or  tribe  across  the  Mississippi,  said:   "They  ceased  to  be  a  part 
of  the  Cherokee  Nation  and  henceforth  they  became  citizens  of  and 
were  subject  to  the  laws  of  the  state  in  which  they  resided!   And 
further  at  page  309,  "These  have  never  been  recognized  as  a  sep- 
arate Nation  by  the  United  States;  no  treaty  has  been  made  with 
them;  they  can  pass  no  laws;  they  are  citizens  of  that  state  and 
bound  by  its  laws!   It  is  further  stated  in  this  opinion  that 
these  recalcitrant  Indians  are  not  the  successor  of  any  organi- 
zation organized  by  any  treaty  or  law  of  the  United  States.   From 
the  foregoing  statement,  I  clearly  conclude  that  this  Eastern 
Band  of  Cherokee  Indians  is  not  a  Tribe  or  a  Nation." 

Judge  Webb  then  went  further  into  detail  on  the  findings  of 
fact  and  concluded  that  "For  the  foregoing  reasons  this  court  is 
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constrained  to  hold  and  does  hold  that  the  complainant  is  not 
entitled  to  an  injunction  restraining  the  defendants  from  trans- 
acting business  in  their  own  store  situated  on  the  Indian  Lands." 
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CHAPTER  207  #1 

AN  ACT  TO  CORRECT  AND  AMEND  CHAPTER  166,  PRIVATE  LAWS  OF 
1895  ENTITLED  "AN  ACT  TO  AMEND  CHAPTER  211,  LAWS  1899 

RELATED  TO  THE  CHARTER  OF 
EASTERN  BAND  OF  CHEROKEE  INDIANS." 

The  General  Assembly  of  North  Carolina  do  enact: 

That  Chapter  166,  private  laws  of  1895,  entitled  "an  act  to 
amend  Chapter  211,  laws  of  1889,  relating  to  charter  of  Eastern 
Band  of  Cherokee  Indians,"  be  amended  and  corrected  so  as  to  read 
as  follows: 

Section  1.   That  the  officers  of  said  corporation  shall 
consist  of  a  principal  chief,  assistant  (or  vice)  chief,  and  for 
the  present  twelve  (12)  members  of  council,  as  follows: 

From  Yellow  Hill  settlement,  in  Swain  County,  2  members; 
from  Big  Cove  settlement,  in  Swain  county,  2  members;  from  Bird- 
town  settlement,  in  Swain  and  Jackson,  2  members;  from  Wolf town 
settlement,  Jackson  county,  2  members;  from  Painttown  settlement, 
Jackson  county,  2  members;  from  Cheoah  settlement,  Graham  county, 
2  members;  also  a  secretary,  interpreter,  marshall  of  the  band 
and  other  officers  as  hereinafter  provided, 

Seco  2,   That  the  principal  chief,  assistant  (or  vice)  chief 
and  members  of  council  shall  be  elected  to  their  respective 
offices  by  the  male  and  female  members  of  the  Eastern  Band  of 
Cherokee  Indians,  who  have  attained  the  age  of  eighteen  (18) 
years;  and  who  has  been  a  resident  for  ninety  days  next  preced- 
ing the  date  of  an  election  in  the  district  in  which  he  or  she 
votes;  and  all  other  officers  are  to  be  appointed  by  the  council 
as  hereinafter  provided;  that  the  term  of  office  of  the  principal 
and  assistant  chief  shall  be  four  (4)  years  and  that  of  members 
of  council  two  (2)  years,  and  all  other  officers  elected  by  the 
council  shall  hold  until  the  first  annual  or  grand  council  held 
after  the  election  for  members  of  council,  and  all  officers  of 
said  corporation  shall  hold  until  their  successors  are  duly  qual- 
ified. 

Sec,  3„   That  the  election  for  principal  chief  and  assistant 

(or  vice)  chief,  shall  be  held  on  the  first  Thursday  in  September 

next,  and  every  four  years  thereafter,  under  such  rules  and  reg- 
ulations as  may  be  prescribed  by  the  council. 
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SeCo  4.   That  the  election  for  members  of  council  shall  be 
held  on  the  first  Thursday  in  September,  eighteen  hundred  and 
ninety-five  (1895)  and  each  two  years  thereafter^  under  the  same 
rules  and  regulations  as  are  prescribed  by  the  council  for  the 
election  of  principal  and  assistant  chiefo 

SeCo  5.   That  the  council  shall,  sixty  (60)  days  preceding 
the  election  held  for  members  of  council,  appoint  two  judges 
for  every  Indian  town  and  settlement  that  is  entitled  to  a  mem- 
ber of  council,  who  shall  hold  the  elections  for  such  town  and 
settlement,  and  shall  certify  the  results  of  the  name  under  such 
rules  and  regulations  as  may  be  prescribed  by  the  council,  to 
the  next  succeeding  annual  or  grand  council,  PROVIDED,  however, 
that  the  candidates  for  principal  and  assistant  chief  who  have 
received  a .majority  or  plurality  of  the  votes  cast  by  the  Band, 
shall  be  declared  by  the  said  annual  council  to  be  the  duly 
elected  principal  chief  and  assistant  chief  for  the  term  of  four 
(4)  years,  and  the  members  of  council  who  shall  be  certified  by 
the  said  judges  of  election  to  be  elected  for  that  town  or 
settlement  shall  be  the  duly  elected  members  for  the  same,  and 
shall  hold  their  offices  for  the  term  of  two  years. 

Sec,  6o   There  shall  also  be  an  executive  council,  which 
shall  consist  of  the  principal  chiefs  assistant  (or  vice)  chief 
and  one  associate,  who  shall  be  appointed  by  the  principal  chief 
and  confirmed  by  the  council,  who  shall  receive  the  same  compen- 
sation as  is  hereinafter  provided  for  members  of  council. 

Sec.  7o   That  the  principal  chief  shall  receive  as  a  com- 
pensation for  his  services  such  sum  as  may  be  fixed  by  the  coun- 
cil, not  to  exceed  the  sum  of  two  hundred  and  fifty  ($250o00) 
dollars  per  annum,  and  the  assistant  chief  such  sum  as  may  be 
fixed  by  the  council;  not  to  exceed  the  sum   of  one  hundred  and 
twenty-five  ($125,00)  dollars  per  annum,  and  they  shall  receive 
such  traveling  expenses  as  may  be  authorized  or  approved  by  the 
council,  and  the  members  of  the  council  shall  receive  as  com- 
pensation for  their  services  the  sum  of  two  ($2)  dollars  per 
day  for  such  time  as  they  may  be  necessarily  in  session,  and 
all  other  officers  shall  receive  as  compensation  for  their  ser- 
vices such  sums  as  may  be  provided  .by  the  counciL 

SeCo  8=   That  hereafter  there  shall  be  elected  from  each 
town  or  settlement  of  one  hundred  souls  two  (2)  members  of  coun- 
cil and  (1)  extra  member  in  excess  of  two  hundred  (200)  souls, 
and  for  less  than  one  hundred  (100)  still  one  (1)  member  0   In 
defaults  of  an  election  being  held  in  any  town  or  settlement 
entitled  to  a  member  of  council,  the  people  may  send  a  delegate 
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to  the  councils,  and  petition  through  him  and  make  known  their 
wants;  but  such  delegates  shall  have  no  vote  in  the  council . 

Sec,  9o   That  the  seat  of  government  of  the  Eastern  Band  of 
Cherokee  Indians  shall  be  at  Cherokee  Council  Grounds,  Swain 
County,  North  Carolina,  until  changed  by  the  council  * 

Sec.  10.   That  there  shall  be  an  annual  or  grand  council 
held  on  the  first  Monday  in  October  of  each  and  every  year,  and 
in  cases  of  emergency  the  principal  chief  can  call  a  special 
council,  but  no  business  can  be  transacted  in  either  annual  or 
special  council  unless  a  quorum  of  the  members  shall  be  present 
which  shall  consist  of  a  majority  of  the  members  of  council 
elected  at  the  last  preceding  election. 

Sec.  11,   The  annual  council  shall  be  called  to  order  by 
the  assistant  chief,  and  a  chairman,  vice-chariman  and  clerk  be 
elected,  who  shall  receive  as  a  salary  for  their  services  such 
sums  as  may  be  fixed  by  the  council,  and  shall  hold  their  offices 
until  the  next  annual  council;  Provided,  that  all  officers  elect- 
ed or  appointed  by  the  council  shall  hold  during  the  pleasure  of 
the  council,  and  for  failure  to  perform  their  duties  may  be  re- 
moved by  said  council,  and  others  elected  in  their  stead.   In 
the  absence  or  through  the  neglect  of  the  assistant  chief  to 
organize  the  same,  and  after  an  organization  is  effected  the 
chairman  shall  call  special  councils  to  order  and  preside  over 
the  same  or  in  his  absence  the  vice-chairman,  but  the  chairman 
shall  have  no  vote  except  in  the  case  of  a  tie  vote,  when  he 
shall  vote  yea  or  nay  on  all  matters  * 

Sec.  12 o   That  all  acts  of  council,  resolutions,  etc,  shall 
be  signed  by  the  chairman  and  the  clerk,  and  countersigned  by 
the  chief,  and  certified  to  by  the  secretary,  and  that  the  agent 
appointed  by  the  general  government  to  supervise  the  schools  or 
affairs  of  the  Eastern  Band  of  Cherokee  Indians,  shall  be,  and 
is  hereby  made,,  ex-officio,  by  virtue  of  his  office,  secretary 
to  the  same  in  all  respects;  provided,  however,  that  if  such 
agent  fails  to  act  the  council  may  elect  a  secretary. 

Sec,  13,  That  the  chief  shall  have  the  power  to  veto  all 
acts  and  resolutions,  etc.,  of  council,  but  his  veto  shall  not 
prevail  against  a  two-thirds  vote  of  the  council. 

Sec,  14.   That  the  principal  chief  shall  from  time  to  time 
give  information  as  to  the  state  of  affairs  of  the  band,  and 
recommend  such  measures  as  he  may  think  expedient,  and  he  shall 
also  make  an  effort  to  see  that  the  rules  and  regulations  of 
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the  council  are  faithfully  executed,  and  shall  visit  the  differ- 
ent towns  and  settlements  at  least  once  in  every  (2)  years. 

Sec.  15 .   That  in  case  of  death,  resignation  or  disability 
of  the  principal  chief,  the  assistant  (or  vice)  chief  shall  be- 
come the  principal  chief  until  removal  or  disability  of  his 
successor  be  elected;  or  in  case  of  death,  resignation  or  disa- 
bility of  assistant  (or  vice)  chief,  the  council  may  elect  until 
removal  or  disability  or  his  successor  be  elected,, 

Sec,  16 o   That  in  case  of  death,  resignation  or  disability 
of  any  member  of  council  a  new  member  shall  be  elected  by  such 
town  or  settlement,  under  such  rules  and  regulations  as  may  be 
prescribed  by  the  council. 

Sec.  17o   No  person  shall  be   eligible  to  the  office  of 
principal  or  assistant  chief  under  the  age  of  thirty-five  years, 
and  who  is  not  at  least  one-half  (1/2)  Eastern  Cherokee  blood, 
nor  shall  any  person  be  eligible  to  hold  the  office  of  member 
of  the  council  under  twenty-one  (21)  years  of  age,  and  who  is 
not  at  least  one-sixteenth  (1/16)  Eastern  Cherokee  bloodD 

Sec.  18.   No  person  shall  be  eligible  to  any  office  or  ap- 
pointment of  honor,  profit  or  trust  who  shall  have  aided,  abetted, 
counselled,  or  encouraged  any  person  or  persons  guilty  of  de- 
frauding the  Eastern  Band  of  Cherokee  Indians,  or  who  may  here- 
after aid  or  abet,  counsel  or  encourage  any  pretended  agent  or 
attorneys  in  defrauding  the  Eastern  Band  of  Cherokee  Indians. 
Neither  shall  any  person  be  eligible  to  such  office,  etc.,  that 
has  been  convicted  of  a  felony  or  who  denies  the  existence  of  a 
God  or  a  future  state  of  rewards  and  punishments.   Free  exercise 
of  religion,  worship,  and  manner  of  serving  God  shall  be  forever 
enjoyed,  but  not  construed  as  to  excuse  act  of  licentiousness. 

Sec.  19.   That  the  principal  chief,  before  entering  on  the 
duties  of  his  office  shall  take  the  following  oath  before  some 
officer  authorized  to  administer  oaths:   I  do  solemnly  swear 
(or  affirm)  that  I  will  faithfully  execute  the  duties  of  princi- 
pal chief  of  the  Eastern  Band  of  Cherokees,  and  will,  to  the 
best  of  my  ability,  preserve,  protect  and  defend  the  constitution 
and  laws  made  for  their  government.   And  the  council,  before  en- 
tering upon  their  duties,  shall  take  the  following  oath  before 
some  officer  authorized  to  administer  oaths,  to  wit:   I,  a.b. 
do,  solemnly  swear  (or  affirm)  that  I  have  not  obtained  my  elec- 
tion or  appointment  as  a  member  of  this  council  by  bribery  or 
any  undue  or  unlawful  means  or  frauds,  that  I  will  support  the 
constitution  and  laws  of  the  State  of  North  Carolina,  and  that 
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in  all  measures  which  may  come  before  me  I  will  so  conduct  my- 
self as  in  my  judgment  shall  appear  most  conducive  to  the  in- 
terests and  prosperity  of  the  Eastern  Band  of  Cherokees,  and 
all  other  officers  shall  take  such  oaths  as  prescribed  by  the 
council . 

Sec.  20 o   No  money  shall  be  paid  out  except  upon  the  warrant 
of  the  principal  chief,  authorized  by  an  act  of  council,  and  the 
treasurer  of  the  said  corporation  shall  give  a  bond  for  the  faith- 
ful performance  of  his  duties  as  such  treasurer  in  double  the 
sum  of  money  that  passes  through  his  hands,  and  shall  render  a 
statement  of  all  monies  received  and  disbursed  by  him  at  each 
annual  council,  and  oftener  if  required  to  do  so  by  the  principal 
chief. 

Sec.  21,   That  any  officer  of  the  Eastern  Band  of  Cherokee 
Indians  who  has  violated  his  oath  of  office,  or  has  been  guilty 
of  any  offence  making  him  ineligible  to  hold  said  office,  may 
be  impeached  by  a  two-thirds  (2/3)  vote  of  the  council. 

Sec.  22.   That  the  council  of  the  Eastern  Band  of  Cherokee 
Indians  shall  direct  the  management  and  control  of  all  property, 
either  real  or  personal  belonging  to  the  Band  as  a  corporation; 
but  no  person  shall  be  entitled  to  the  enjoyment  of  any  lands 
belonging  to  the  Eastern  Band  of  Cherokee  Indians  as  a  corpor- 
ation or  as  a  tribe,  or  any  profits  accruing  therefrom,  or  any 
monies  which  may  belong  to  said  Band  as  a  corporation  or  as  a 
tribe,  unless  such  person  be  of  at  least  one-sixteenth  (1/16) 
of  Eastern  Cherokee  blood,  and  in  case  that  any  money  derived 
from  any  source  whatever,  belonging  to  the  Eastern  Band  of  Cher- 
okee Indians,  shall  be  distributed  among  the  members  thereof, 
the  same  shall  be  divided  per  capita  among  the  members  entitled 
thereto, 

Sec.  23,   That  the  said  Eastern  Band  of  Cherokee  Indians 
is  hereby  fully  authorized  and  empowered  to  adopt  by-laws  and 
rules  for  the  general  government  of  said  corporation,  governing 
the  managment  of  all  real  and  personal  property  held  by  the 
Eastern  Band  of  Cherokee  Indians  as  a  corporation  or  as  a  tribe, 
and  direct  and  assign  among  the  members  thereof  homes  in  the 
Qualla  Boundary  and  other  lands  held  by  them  as  a  corporation 
or  as  a  tribe,  and  is  hereby  vested  with  full  power  to  enforce 
obedience  to  such  by-laws  and  regulations  as  may  be  enacted  by 
the  council,  through  the  marshall  of  the  Band. 

SeCo  24.   That  as  the  County  authorities  of  Jackson,  Swain, 
Graham  and  Cherokee  Counties  make  no  provision  for  the  support 
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of  the  poor,  nor  provide  free  schools  for  the  children  of  the 
Eastern  Band  of  the  Cherokee  Indians,  the  male  members  of  said 
Band  in  said  counties,  shall  be  exempt  from  the  payment  of  any 
poll  tax,  or  if  said  poll  tax  should  be  collected,  the  same 
shall  be  paid  over  by  the  proper  officers  of  said  counties  to 
the  council  for  the  said  Eastern  Band  of  Cherokee  Indians,  to  be 
used  by  said  Band  for  educational  purposes . 

Sec,  25.   That  a  decree  which  the  Attorney  General  of  the 
United  States  caused  to  be  entered  on  Oct.  fifteenth,  one  thous- 
and eight  hundred  and  ninety- four  (1894),  in  the  circuit  court 
of  the  United  States  for  the  Western  District  of  North  Carolina, 
in  the  two  suits,  respectively;  the  Eastern  Band  of  Cherokee 
Indians  v  .  William  H.  Thomas,  etc  al°,  and  the  United  States 
v.  William  H.  Thomas,  etc  aL,  by  which  the  title  to  the  Qualla 
Boundary  of  land  was  vested  in  the  Eastern  Band  of  Cherokee  In- 
dians in  fee  as  a  corporation,  as  created  by  the  act  of  Assembly 
as  aforesaid,  be  and  is  hereby  ratified  and  confirmed,  and  that 
said  Indians,  as  such  corporation  are  also  authorized  to  hold 
title  in  fee  to  the  several  tracts  of  land  conveyed  in  what  is 
known  as  the  "Sibbald  Deed",  executed  August  fourteenth,  eighteen 
hundred  and  eighty  (1880)  by  William  Johnson,  et.  aL,  to  the 
Commissioner  of  Indian  Affars,  as  trustee  for  the  Eastern  Band 
of  Cherokee  Indians  and  that  section  seven  hundred  and  one  (701) 
of  chapter  sixteen  (16)  of  the  code,  entitled  "Corporations"  so 
far  as  the  same  applies  to  this  act,  be,  and  the  same  is  hereby 
repealed. 

Sec.  26.   That  the  organization  had  and  the  by-laws  passed 
by  the  Eastern  Band  of  Cherokee  Indians  on  December  thirteenth 
(13)  eighteen  hundred  and  eighty  nine  (1889)  in  pursuance  to 
the  act  of  incorporation  aforesaid,  be  and  is  hereby  ratified 
and  confirmed,  and  all  acts  and  resolutions  of  council  and  con- 
tracts made  by  the  said  council,  in  pursuance  to  said  organiza- 
tion, not  inconsistent  with  the  constitutions  and  laws  of  North 
Carolina,  is  hereby  validated;  and  that  all  acts  and  resolutions 
of  council  passed  by  the  Band  in  pursuance  of  chapter  one  hun- 
dred and  sixty  six  (166),  private  laws  of  eighteen  hundred  and 
ninety-five  (1895),  whether  said  acts  and  resolutions  be  counter- 
signed by  the  assistant  (or  vice)  chief  of  said  Band  or  not,  be 
and  are  hereby  validated. 

Sec.  27.   All  deeds  executed  by  the  Eastern  Band  of  Cherokees 
shall  be  under  the  corporate  seal  and  acknowledged  as  deeds  of 
corporate  bodies  are  acknowledged  under  the  laws  of  this  state. 
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Sec.  28.   That  whenever  it  may  become  necessary,  in  the 
opinion  of  the  council,  to  appropriate  to  school,  church  or  other 
public  purposes,  for  the  benefit  of  the  Band,  and  of  the  lands 
owned  by  the  Eastern  Band  of  Cherokee  Indians,  as  a  corporation 
or  tribe,  and  occupied  by  any  individual  Indian  or  Indians  of  the 
Band,  the  council  may  condemn  such  land  for  the  aforesaid  purposes 
only  by  paying  to  the  occupant  of  such  land  the  value  of  such 
improvements  and  betterments  as  he  may  have  placed  or  caused  to 
be  placed  thereon,  and  the  value  of  such  improvements  or  better- 
ments shall  be  assessed  by  a  jury  of  not  less  than  six  competent 
persons,  who  are  members  of  the  Band,  to  be  summoned  by  the 
marshal  of  the  Band,  under  such  rules  and  regulations  as  may  be 
prescribed  by  the  council:   Provided,  that  either  party  to  such 
condemnation  proceedings  may  appeal  from  the  judgment  rendered 
therein  without  band  to  the  superior  court  of  the  county  in  which 
such  lands  lie,  but  such  appeal  shall  not  stay  execution,  and 
the  judge  of  the  superior  court  to  which  such  appeal  is  taken  may, 
in  his  discretion,  require  either  party  to  give  such  bond,  either 
before  or  pending  such  trial,  as  he  may  deem  fair  and  reasonable. 

Sec.  29.   That  the  marshal  of  the  Band  shall  execute,  serve, 
and  carry  into  effect  all  orders,  process  and  acts  of  the  council 
affecting  the  rights,  interests,  and  affairs  of  the  Band  as  a 
corporation,  under  such  rules  and  regulations,  and  for  such  fees 
and  salary,  as  may  be  prescribed  by  the  council;  but  the  sheriff 
shall  execute  all  papers  and  serve  orders  and  process  of  the 
superior  court  in  which  any  trial  may  be  had. 

Sec.  30.   That  all  laws  and  clauses  of  laws  in  conflict  with 
this  act  be  and  the  same  are  hereby  repealed. 

Sec.  31.   That  this  act  shall  be  in  force  from  and  after  its 
ratification . 

Ratified  the  8th  day  of  March,  A.D.,  1897. 
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CHAPTER  18  #2 

REALTY 

See  also  CFR  (Code  of  Federal  Regulations),  Title  25-Indians 

Subchapter ,  C,K,L,0,  and  P. 

Article  1.   INHERITANCE 

18-1.      Policy;   That  it  be  the  policy  of  the  Eastern  Band  of 
Cherokee  Indians  to  abide  by  the  State  Laws  of  inheritance  per- 
manently. 
#10-11-1935 

18-2   Same;    That  we  (the  Tribal  Council)  do  fully  intend  to 
abide  by  our  oath  of  office ,  and  that  we  shall  accept  the  deci- 
sions of  the  Courts  of  our  State  in  all  inheritance,  land  cases, 
debt  cases,  etc.,  and 

That  a  copy  or  copies  of  this  resolution  shall  be  posted  at 
strategic  points  all  over  the  boundary,  so  that  the  members  of 
the  Band  may  know  our  decision  in  these  matters. 
#57/1937 

18-3  to  18-8.   Reserved. 

Realty,  Inheritance. 

Cross  Reference 

Chapter   18-59,  18-60. Realty,,  Possessory  Holdings 

Article  II.   LAND  ASSIGNMENTS  AND  DISPUTES 

18-9.      Business  Committee  as  a  court  in  equity;   That  the  Busi- 
ness Committee  of  this  Council,  be,  and  hereby  is,  designed  as 
a  court  in  equity  whose  duties  it  shall  be  to  settle  all  disputes 
arising  among  the  members  of  the  Band  over  land  lines  and  to 
approve  all  sales  of  improvements  among  the  members  or  other 
changes  effecting  ownership  or  occupancy  of  any  of  the  common 
land  owned  by  this  Band. 

That  any  settlement  made  by  this  Committee  above  designated 
shall  be  final  and  its  findings  shall  be  upheld  by  this  Council 
unanimously;  that  in  the  future  no  trade  involving  the  sale  or 
lease  of  common  lands  belonging  to  this  Band  shall  be  made  with- 
out first  obtaining  the  approval  of  the  Business  Committee  and 
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a  complete  record  of  the  transaction  made  for  file  in  the  office 
of  the  Superintendent  of  the  Agency;  that  any  trade  made  without 
such  approval  and  record  shall  be  considered  illegal  so  far  as 
this  Council  is  concerned.   Any  act  or  acts  of  record  by  former 
Council  in  conflict  with  this  act  are  hereby  repealed. 
#2-11-1931. 

18-10.   Determination  of  holdings  by  members:   That  Council  ad- 
vises and  requests  the  members  of  the  Eastern  Band  of  Cherokees 
to  determine  all  lines  of  their  holdings,  to  agree  with  their 
neighbors  where  the  lines  are,  to  mark  the  lines  in  a  permanent 
manner,  to  employ  a  surveyor  if  they  desire,  to  write  the  calls 
for  the  holdings,  at  their  own  expense,  and  to  have  the  record 
and  the  calls  entered  in  a  large  indexed  book  which  this  Council 
hereby  authorized  the  Superintendent  to  purchase  out  of  Band 
funds; 

That  whether  or  not  a  surveyor  is  employed,  the  record  of 
the  boundaies  would  be  filed  at  the  earliest  possible  time  with 
the  Business  Committee;  and 

That  all  members  of  Council  are  hereby  required  to  spread 
this  information  among  the  members  of  each  township,  either  by 
holding  meetings,  or  any  other  manner  desired  by  the  Councilman, 
#47/1936. 

18-11.   Public  Land  Survey.   That  we  do  hereby  appoint  a  surveyor 
at  a  reasonable  price,  to  survey  all  holdings  on  the  Qualla  Bound- 
ary and  give  a  map  and  description  of  each  holding  as  to  the  size 
location  and  ownership,,   This  Information  shall  be  put  into  book 
form  and  hereafter  kept  and  used  by  the  Tribal  Council  as  a 
Public  Lands  Record,  and 

That  all  land  disputes  shall  be  settled  by  the  Tribal  Coun- 
cil in  accordance  with  the  above  mentioned  Public  Land  Survey, 
and 

That  no  member  of  the  Tribe  can  sell  or  dispose  of  his  or 
her  holding  or  holdings  without  first  consulting  the  Public  Land 
Survey  Record,  and 

That  it  shall  be  the  solemn  duty  of  the  Tribal  Council  of 
the  Eastern  Band  of  Cherokee  Indians  to  protect  any  and  all  In- 
dian land  holders  against  all  traders  and  officials  living  on 
Indian  land  who  are  not  Cherokee  Indians,  and 

That  the  sum   of  $400  is  hereby  set  aside  out  of  the  general 
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funds  of  the  Band  to  pay  the  expenses  of  the  survey  and  that 

the  disputed  lines  be  surveyed  first. 

B-5/1941. 

18-12.   Posting  of  Notice  of  Intent  to  Transfer;   That  in  an 
effort  to  avoid  land  line  disputes  when  holdings  are  transferred 
that  it  will  be  necessary  for  the  person  wishing  to  transfer 
the  holding  to  have  a  notice  posted  at  the  Agency  Office  and 
at  the  Cherokee  Post  Office  ten  (10)  days  in  advance  of  the 
regular  monthly  meeting  of  the  Business  Committee,  setting  forth 
a  description  of  the  land  to  be  transferred. 

That  the  Business  Committee  of  the  Council  is  instructed 
to  refuse  to  consider  any  land  transfer  unless  the  above  condi- 
tion is  complied  with. 

That  any  resolutions  passed  by  previous  Council  in  conflict 
with  this  resolution  are  hereby  repealed. 
#33/1946. 

18-13.   Methods  of  Settling  Disputes.   That  from  and  after  appro- 
val the  following  methods  of  settling  disputes  shall  be  adhered 
to: 

L   That  all  disputes  will  be  given  to  the  Business  Commit- 
tee on  regular  committee  days. 

2.  That  the  Chairman  of  the  Council  shall  appoint  a  com- 
mittee, to  be  known  as  Sub  Committee,  consisting  of  him- 
self and  two  other  members  selected  by  him  to  assist 
the  Business  Committee  in  securing  facts,  relative  to 
land  disputes, 

3,  That  this  committee  shall  be  paid  at  the  rate  of  $4.00 
per  day,  not  to  exceed  20  days  during  the  Council  year, 
together  with  necessary  transpotation  expenses  to  se- 
cure the  information  for  submission  to  the  Council  and 
that  before  any  payment  is  made  to  the  Committee  for 
time  or  expenses,  that  there  shall  be  furnished  to  the 
Business  Committee,  a  written  report  which  shall  be  pre- 
sented to  the  next  meeting  of  the  Council  either  reg- 
lar  or  special  for  final  action. 

That  the  action  of  the  Council  be  finalo   Salaries  to  be 
paid  out  of  funds  available  or  may  hereafter  by  available  and 
belonging  to  the  Band, 
#55/1949. 
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18-14.   Expenses  of  Settling  Disputes.   When  disputes  arise  that 
have  been  settled  by  previous  Tribal  action  the  parties  involved 
will  bear  all  expenses  incurred  by  action  of  Tribal  Council  and 
its  delegated  Land  Committee. 
#715/1964. 

18-15,   Halting  of  Building,  Repair  Work  or  Sale  from  Holdings: 
That  the  Business  Committee  be  instructed  to  have  all  parties 
involved  notified  to  stop  any  building  repairs  or  sale  of  tim- 
ber or  anything  off  the  place  until  the  Land  Committee  with  the 
Business  Committee  have  made  a  thorough  investigation  of  all 
records  available  or  any  other  proof  that  will  help  establish 
ownership. 

That  the  Land  Committee  report  their  findings  and  decision 
to  the  Realty  Office,  Cherokee  Indian  Agency,  and  all  parties 
concerned  be  notified  by  mail, 
#816/1964. 


19-16  to  18-24 


Reserved. 


Article  III 


LAND  CLERK 


18-25.   Creation:   That  a  position  of  Land  Clerk  be  established 
tor   Handle  transfer  of  land  assignments,  exchanges,  permits, 
land  disputes  and  maintaining  records  thereof;  checking  records 
for  authorized  Tribal  assignments  and  preparation  of  necessary 
papers  as  required  by  Tribal  Resolutions  and/or  Government  reg- 
ulations, in  order  to  present  all  cases  or  matters  pertaining 
to  this  work  before  the  Business  Committee  for  their  information 
and  appropriate  action. 

That  the  person  to  fill  this  position  shall  be  a  member  of 
the  local  Band  selected  by  the  Business  Committee  subject  to 
approval  of  the  superintendent  who  shall  ascertain  if  said  per- 
son is  qualified  for  the  position  as  a  result  of  an  examination. 
Said  clerk  shall  work  in  cooperation  with  the  Agency  Soil  Con- 
servation Staff  and  will  be  under  the  supervision  of  the  Super- 
intendent, with  the  clerk  being  accorded  the  same  consideration 
for  leave,  working  hours,  periodic  in-grade  promotions,  etc., 
as  accorded  other  Agency  employees. 
#12/1955. 


18-26  to  18-28 


Reserved 


Realty,  Land  Clerk 
Cross  Reference 
Chapter   18-38. . . . 


Realty,  Leases 
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Article  ivs   LAND  COMMITTEE 

18-29o   Creation:   That  the  Tribal  Council  be  authorized  to 
appoint  a  threeman  Land  Committee  with  three  alternates  which 
hereafter  will  be  called  the  Land  Committee,  such  Committee  to 
attempt  to  make  settlements  of  Boundary  line  disputes  between 
members  of  the  Eastern  Band  of  Cherokee  Indians,  and 

That  this  Committee  make  a  study  of  maps,  old  surveys, 
survey  notes,  resolutions,  minutes  of  meetings,  and  other  avail- 
able data  which  has  a  bearing  as  to  the  location  of  boundary 
lines,  and  after  reviewing  these  pertinent  records,  the  Committee 
shall  meet  on  the  disputed  ground  with  all  interested  parties, 
and 

That  all  interested  parties  who  do  not  agree  with  the  deci- 
sion of  the  Land  Committee  have  the  right  to  appeal  before  the 
Tribal  Council  for  final  decision  at  the  next  session  of  Council 
following  the  decision  made  by  the  Land  Committee  or  the  decision 
made  by  the  Land  Committee  will   be  final,  and 

That  after  a  final  decision  has  been  made  effecting  boundary 
line  disputes,  the  Land  Committee  with  the  aid  of  the  Branch  of 
Realty,  Cherokee  Agency,  will  prepare  a  written  report  of  its 
findings  supported  by  completed  maps  and  surveys  which  will  then 
be  signed  by  the  Land  Committee  members  and,  if  possible,  by  the 
possessory  holders  involved,  and 

When  disputes  arise  that  have  been  settled  by  previous  Tri- 
bal Council  or  Land  Committee  action;  the  disputed  parties  in- 
volved shall  bear  all  expenses  incurred  for  final  decisions  by 
the  Tribal  Council,  and  its  delegated  Land  Committee,  and 

That  all  previous  resolutions  in  conflict  with  this  resolu- 
tion are  hereby  rescinded. 
#924/1965. 

See  also  18-15,  land  assignments  and  disputes. 

18-30.   Cemetaries : 

That  our  Tribal  Lands  Committee  along  with  the  Agency  Sur- 
vey Crew  work  together  to  establish  Cemetary  Boundary  lines  and 
areas  against  encroachment. 
#90/1968. 

18-31  to  18-35.   Reserved. 
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Realty,  Land  Committee 

Cross  Reference 

Chapter 

18-14,  18-15 Realty,  Land  Assignments  &  Disputes 

19-3  .  . Recreation,  Commission 

Article  V.   LEASES 

18-36.   Assignment  of  Possessory  Holdings  for  Home  Building  and 
Improvement  Loans:   That  this  Council  recognizing  the  need  of  the 
Tribal  members  for  better  housing  hereby  authorizes  Tribal  mem- 
bers who  hold  possessory  holdings  of  Tribal  land  to  assign  such 
holding  as  security  for  loans,  such  assignment  to  be  exercised 
only  in  the  event  of  default  and  to  be  reassigned  only  to  another 
member  of  the  Tribe  who  is  financially  able  to  meet  the  remain- 
ing obligations,  and 

That  such  reassignment  only  include  that  portion  of  the 
possessory  holding  upon  which  the  improvement  or  home  is  located, 
and  properly  described  such  reassignment  by  metes  and  bounds,  and 

That  this  Council  hereby  authorizes  its  Tribal  Business 
Committee  to  approve  assignments  of  holdings  in  connection  with 
loans,  such  assignment  giving  the  lending  agencies  the  right  to 
place  another  Tribal  member  on  the  holding  in  the  event  of  de- 
fault, 
#246/1961. 

18-37*,   Assignment  of  Possessory  Holdings  for  Business  Loans: 
Amend  resolution  No.  426  to  permit  the  assignment  of  a  possessory 
holding,  or  a  portion  of  the  holding,  as  security  or  collateral 
as  set  forth  in  said  resoltuion,  for  small  business  loans,  build- 
ing repair  and/or  expansion  loans,  operating  loans  or  other  type 
of  loan  for  which  it  might  qualify  under  this  assignment  plan. 
#484/1962. 

18-38.   Fees:   Hereby  approve  the  following  fees  when  lands  are 
leased  or  permits  are  issued  in  accordance  with  the  provisions 
of  Part  131,  leasing  and  permitting,  Title  25,  Indians,  CFR,  or 
when  they  are  subleased  or  assigned  (Including  renewals  or  exten- 
sions) : 

(1)   To  be  paid  by  lessee,  permittees,  sublessee,  or 
assignee. 
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Rental:  Fee: 

Not  to  exceed  $100....... ....................$  2.00 

$100.01  to  $250..... 5.00 

$250,01  to  $500... 10.00 

For  each  additional  $500  or  fraction  thereof.......  1.50 

That  all  money  collected  for  the  above  fees  be  deposited  into 
the  local  Tribal  depository  to  the  account  from  which  the  salary 
of  the  clerk  is  paid. 
#435/1961. 

18-39.   Mortgages  by  Non  Tribal  Members:   That  the  Tribal  Busi- 
ness Committee  be  and  is  hereby  granted  authority  to  approve 
mortgages  of  leasehold  estates  by  non-tribal  members  when  such 
mortgage  is  for  the  purpose  of  securing  a  loan  to  construct  a 
business  on  the  leased  premises  or  to  improve  and  upgrade  an 
existing  business  on  the  leased  premises.   Said  mortgage  shall 
be  effected  through  the  Deed  of  Trust  form  presently  used  for 
Small  Business  Administration  loans  or  any  succeeding  form 
thereto. 

That  such  mortgages  shall  secure  only  those  loans  obtained 
through  recognized  lending  institutions  or  State  or  Federal  lend- 
ing agencies. 

That  before  approving  mortgages  as  authorized  hereunder,  the 
Tribal  Business  Committee  shall  obtain  financial  statements, 
character  and  credit  references,  and  such  other  information  it 
deems  proper  and  necessary  to  assure  that  the  person  mortgaging 
the  leashold  estate  is  of  good  character,  has  the  ability  to 
operate   his  business  successfully  and  have  enough  capital  in 
the  business  so  it  will  be  possible  for  him  to  operate  on  a 
sound  financial  basis. 
#8-S/1968. 

18-40.   Payment  of  Permit  or  Lease  Fee  to  Tribe:   All  persons  se- 
curing permits  or  leases  of  Tribal  lands  for  business  purposes 
from  the  Tribe  and  the  holders  of  possessory  rights,  be  required 
to  pay  30%  of  the  annual  permit  or  lease  fee  into  the  Tribal 
funds ,  provided  that  if  the  physical  improvements  on  the  land 
to  be  leased  or  permitted  are  placed  there  by  the  member  who 
owns  the  possessory  right,  that  20%  of  the  annual  lease  or  per- 
mit fee  be  paid  into  the  Tribal  funds,  and 

That  the  major  portion  of  the  revenue  derived  from  such 
leases  or  permits  to  be  used  for  improvements  and  other  services 
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in  the  business  communities  of  the  Reservation. 
#29/1946.   See  also  20-41, 

18-41,   Same:   That  Resolution  #29/1946  which  requires  that  30% 
of  the  annual  rental  for  ground  leases  be  paid  to  the  Eastern 
Band,  is  hereby  amended  as  follows: 

That  the  payment  of  30%  of  annual  rent  due  the  Band  shall 
be  suspended  for  the  period  during  which  the  annual  rent  is  be- 
ing credited  to  satisfy  the  individual  possessory  holder's 
initial  financial  investment  required  in  the  legal  organization 
of  the  business  firm,  and 

That  when  the  annual  rental  payments  equal  the  initial  in- 
vestment required  of  the  individual  member  by  the  creation  of 
such  business  .firm,  the  annual  rental  payments  shall  then  be  made 
to  the  individual  member  which  the  30%  of  the  annual  rental  then 
being  paid  to  the  Band, 
#601/1963. 

18-42 .   Procedure  in  Making  Leases: 

1.  That  all  leases  for  a  term  not  exceeding  ten  years,  in- 
cluding the  original  term  and  any  optional  extensions  there- 
of, are  hereby  designated  as  short  term  leases.   That  all 
leases  for  a  term  exceeding  ten  years,  including  the  original 
term  and  any  optional  extensions  thereof,  are  hereby  desig- 
nated as  long-term  leases. 

2.  That  the  Business  Committee  is  hereby  authorized  and 
empowered  to  negotiate  and  execute  in  the  name  of  and  on 
behalf  of  the  Eastern  Band  of  Cherokee  Indians  all  such 
short  term  leases  as  such  Business  Committee  shall  deem  to 
be  for  the  best  interest  of  the  Band  and  of  its  members, 

and  the  approval  of  the  Tribal  Council  shall  not  be  required 
for  short-term  leases, 

3.  That  the  Business  Committee  is  authorized  to  enter  into 
preliminary  negotiations  for  all  long-term  leases,  but  no 
long-term  lease  can  become  final  and  binding  upon  the 
Eastern  Band  of  Cherokee  Indians  until  the  same  shall  be 
specifically  approved  by  a  resolution  of  the  Tribal  Council 
adopted  by  a  two-thirds  (2/3rds)  vote  of  the  entire  member- 
ship of  the  Council.   All  long-term  leases  shall  first  be 
negotiated  by  the  Business  Committee,  and  after  such  Commit- 
tee has  approved  the  same,  shall  be  submitted  to  the  Tribal 
Council  for  its  approval  or  disapproval.   If  the  Tribal 
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Council  does  approve  any  long-term  lease  by  a  two-thirds 
(2/3rds)  vote  of  its  entire  membership,  the  Business  Com- 
mittee shall  then  be  authorized  and  empowered  to  execute 
such  lease  in  the  name  of  the  Band, 

4.  In  negotiating  and  executing  all  short-term  leases, 

and  in  the  preliminary  negotiations  of  all  long-term  leases, 
the  Business  Committee  may  follow  such  procedures  and  prac- 
tices, whether  by  calling  for  bids  or  by  direct  negotiations 
or  otherwise,  as  such  Committee  shall,  with  the  approval  of 
the  Superintendent  of  the  Cherokee  Indian  Agency,  deem  best. 

5,  This  Resolution  shall  become  effective  from  the  date  of 
its  adoptions  and  supersedes  Resolution  No.  84  adopted 
October  18,  1956,  and  all  previous  Resolutions  or  clauses 
of  resolutions  in  conflict  herewith  are,  to  the  extent  of 
such  conflict,  hereby  repealed;  provided,  that  no  lease 
heretofore  executed  by  proper  authority  shall  be  in  any 
way  invalidated  by  the  adoption  of  the  Resolution,, 
#56-102/1956. 

18-43.   Procedure  in  Making  Leases.   That  Resolution  No.  197, 
dated  February  25,  1959,  be  rescinded  by  this  resolution 
and  Resolution  No.  56-102,  dated  December  18,  1956,  again 
become  effective  from  the  date  of  the  adoption  of  this 
resolution. 
#640/1963. 

18-44,   Procedure  in  Making  Leases.   That  the  authority  to  approve 
leases  wherein  individual  Tribal  members  are  seeking  leases  in 
excess  of  ten  (10)  years  to  secure  financing  for  home  and  business 
construction  and/or  improvement  is  hereby  restored  to  the  Business 
Committee;  provided  the  individuals  seeking  the  leases  are  valid 
possessory  holders  without  dispute  concerning  the  holding,  and 
provided  further  that  the  Business  Committee  will  give  all  due 
consideration  wherein  individual  members  of  the  Band  seeking  a 
lease  are  married  to  non-members  of  the  Eastern  Band  of  Cherokee 
Indians,  and 

That  this  authority  be  extended  or  exercised  only  when  the 
individual  member  who  is  a  possessory  holder  is  seeking  financing 
under  the  auspices  of  the  various  government  programs  available 
to  them  and  other  customary/  lending  organizations  licensed  to 
make  home  and  business  loans  in  the  State  of  North  Carolina. 
#44/1967. 
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18-45 o   Procedure  in  Making  Leases.   That  the  Tribal  Business 
Committee  be  and  is  hereby  authorized  to  negotiate  and  execute 
in  the  name  and  on  behalf  of  the  Eastern  Band  of  Cherokee  Indians 
all  leases  and/or  permits  covering  both  assigned  and  unassigned 
Tribal  lands,  in  full  compliance  with  all  provisions  of  existing 
law  and  the  applicable  regulations  prescribed  by  the  Secretary 
of  the  Interior  in  the  Code  of  Federal  Regulations,  Title  25, 
entitled  "Indians." 

That  those  provisions  or  clauses  of  any  previous  Resolution 
in  conflict  herewith  are,  to  the  extent  of  such  conflict,  hereby 
repealed;  provided,  that  no  lease  heretofore  executed  by  proper 
authority  shall  be  in  any  way  invalidated  by  the  adoption  of 
this  Resolution, 

That  this  resolution  shall  become  effective  from  the  date 
of  its  adoptione 
#63/1967, 

18-46,   Same: 

That  the  Business  Committee  and  the  Tribal  Council,  as 
appropriate  in  their  consideration  of  business  leases,  carefully 
screen  and  investigate  all  business  applications  or  propositions 
that  may  bring  economic  benefit  in  general  and  comsumer  relief 
in  particular  to  the  Reservation,  and  then  approve  or  disapprove 
the  leases  on  their  respective  merits, 
49-S/1968, 

18-47  to  18-55,   Reserved. 

Realty,  Leases 

Cross  Reference 

Chapter    14-4,  14-5, ,.,Housing,  Qualla  Housing  Authority 

18-59, .Realty,  Possessory  Holdings 


Article  VI.   MINERAL  DEPOSITS 

18-59,  Finding  of  Mineral  Deposits;  That  the  FINDER  of  a  PAY- 
ING, WORKABLE  deposit  of  mineral  upon  Tribal  lands  will  be  paid 
the  reward  of  $250  out  of  Tribal  Funds-— PROVIDED  the  finder  of 
such  mineral  shall  report  the  same  to  the  Business  Committee; 
the  Business  Committee  shall  then  get  the  State  Minerologist  to 
take  samples,  and  upon  his  decision  that  it  is  a  paying,  work- 
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able  deposit,  the  finder  shall  receive  the  sume  of  $250  reward 
from  Band  Funds;  PROVIDING  FURTHER  that  the  Band  shall  receive 
10%  of  all  net  proceeds  from  the  sale  of  such  minerals  or  ore 
mined  from  any  lands  owned  by  the  said  Eastern  Band  of  Cherokee 
Indians;  PROVIDING  FURTHER  that  the  finding  of  such  mineral  de- 
posits upon  the  holding  of  any  Indian  shall  not  exclude  the 
finder  of  the  reward;  PROVIDING  FURTHER  that  it  shall  not  exclude 
the  rights  of  the  holder  to  operate  the  deposit  so  found  so  long 
as  such  a  holder  pays  to  the  Band  the  10%  as  required  above, 
#43/1936, 

18-57.   Permits  and  Leases  for  Mining  of  Uranium:   That  the 
Eastern  Band  of  Cherokee  Indians  in  Annual  Session  Assembled 
does  hereby  adopt  the  rules  and  regulations  as  set  forth  below 
for  the  issuance  of  prospecting  permits  and  leases  for  the  min- 
ing of  uranium  and  minerals  associated  therewith: 

(1)  All  prospecting  permits  and  mining  leases  shall  be 
executed  on  forms  approved  by  the  Secretary  of  the 
Interior  or  his  duly  authorized  representative. 

(2)  A  fee  of  $25.00  shall  be  charged  for  each  non-exclu- 
sive prospecting  permit,  which  sum  must  be  paid  to 
the  credit  of  the  Band  at  the  time  of  application  for 
said  permit. 

(3)  All  non-exclusive  prospecting  permits  shall  be  issued 
for  a  prescribed  period  of  time  of  six  (6)  months  dur- 
ation or  less  and  within  the  period  from  Januay  1,  to 
June  30,  and  from  July  1,  to  December  31,  for  each 
year.   Applicants  for  non-exclusive  prospecting  per- 
mits who  apply  at  any  time  other  than  at  the  start  of 
one  of  the  six  months  period  shall  receive  a  permit 
covering  only  the  remaining  term  in  the  then  current 
permit  period.   It  is  the  purpose  of  this  section  that 
all  permits  shall  terminate  on  the  same  date  in  order 
that  a  review  of  the  situation  may  be  made  at  the  end 
of  each  permit  period, 

(4)  The  permit  area  may  be  defined  as  to  any  part  of  or 
may  include  the  entire  reservation  of  the  Eastern  Band 
of  Cherokee  Indians  in  North  Carolina „ 

(5)  The  non-exclusive  prospecting  permit  may  grant  to  the 
permittee  a  right,  exercisable  at  any  time  during  the 
term  of  said  permit,  upon  a  discovery  of  ore  in  commer- 
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cial  quantities,  to  apply  for  a  mining  lease  on  one 
parcel  of  not  to  exceed  forty  (40)  acres  of  the  land 
embraced  in  said  permit. 

(6)  If  an  ore  discovery  is  made  and  a  lease  is  approved 
covering  said  discovery,  lands  in  the  proximity  to 
said  discovery  may  be  included  in  an  advertised  sale 
of  either  mining  leases  or  exclusive  prospecting  per- 
mits containing  a  right  to  select  a  lease  or  leases 
on  960  acres,  subject  to  the  acreage  limitations  of 
25  CFR  186. 9 .   However,  if  there  is  no  competitive 
interest  in  an  advertised  sale  and  it  is  to  the  ad- 
vantage of  the  Tribe,  mining  leases  may  be  negotiated 
and  approved  without  advertising. 

(7)  Permits  and  leases  shall  be  granted  pursuant  to  the 
act  of  May  11,  1938  (52  Stat.  347;  25  U.S.C.  396  (s-f) 
and  regulation  25  CFR  196,  and  must  comply  with  all 
the  laws  and  regulations  applicable  to  mineral  leases 
on  Tribal  Indian  lands. 

#35/1955. 


Article  VII.   POSSESSORY  HOLDINGS 

18-58.   Policy  of  Business  Committee: 

That  the  Business  Committee  abide  by  Section  22  of  the 
State  Charter  of  the  Eastern  Band  of  Cherokee  Indians  when  issu- 
ing Possessory  Titles. 
#45/1967. 

18-59.   Certificate  of  Possessory  Holding:   That  the  Tribal  Coun- 
cil does  hereby  approve  the  Certificate  form  (copy  of  which  is 
attached) . 

That  the  Chief,  or  in  his  absence,  the  vice-chief  is  hereby 
authorized  to  sign  the  Certificate  and  issue  same  to  individual 
possessory  holders  who  comply  as  follows: 

1.  Make  application  for  a  Certificate  accompanied  by  a 
boundary  line  agreement  in  writing  executed  by  the  holders 
of  the  abutting  possessory  rights. 

2.  Present  an  accurate  survey  to  the  preparing  office, 
secured  through  his  own  efforts,  the  efforts  of  the  Tribe 
on  his  behalf  through  their  financing  arrangements  or  by 
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the  Bureau  of  Indian  Affairs,  together  with  statement  of 
fact  that  approved  permanent  markers  have  been  placed  on 
the  boundary  line  of  the  possessory  holding. 
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Roll  Number  Certificate  No 

CERTIFICATE  OF  POSSESSORY  HOLDING       

EASTERN  BAND  OF  CHEROKEE  INDIANS,  N. C. 


(SEAL) 


Cherokee,  N.C. 19 


This  certifies  that 


has  been  granted  the  use  right  and  occupancy  of  a  tract  of  land 

located  within  the  Qualla  Boundary,  County  of and 

described  below: 

(See  attached  plat  for  further  clarification) 


containing acres  more  or  less  as  the  case  may  be  accord- 
ing to  an  accurate  survey  to  be  made  thereof. 

This  certificate  is  issued  under  authority  of  the  law  cited  and 
the  conditions  enumerated  on  the  reverse  hereof. 


Principal  Chief,  Eastern  Band 
of  Cherokee  Indians,  N.C.  Per 
SEAL  Authority  of  Tribal  Council 

Re So  No. 


Filed  in  Book  No. __,  Page  No,      ,  of  the  records  of  the 

Cherokee  Indian  Agency,  Cherokee,  N.C,  this day  of 

>a   This  Form  Approved  by  Resolution  No.__ 

Passed  on  19 «, 
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Authority  of  the  Council  to  grant  use  right  of  land  belonging  to 
the  Band;  Chapter  211,  Laws  of  1889,  as  amended  by  Chapter  166, 
Private  Laws  of  1895  as  further  amended  by  Chapter  207,  Laws  of 
1897,  Section  22  and  23  thereof. 

22.  That  the  Council  of  the  Eastern  Band  of  Cherokee  Indians 
shall  direct  the  management  and  control  of  all  property 
either  real  or  personal  belonging  to  the  Band  as  a  Corp- 
oration . 

23.  That  said  Eastern  Band  of  Cherokee  Indians  is  hereby  fully 
authorized  and  empowered  to  adopt  by-laws  and  rules  for  the 
general  government  of  said  Corporation,  governing  the 
management  of  all  real  and  personal  property  held  by  the 
Eastern  Band  of  Cherokee  Indians  as  a  Corporation  or  as  a 
Tribe,  and  direct  and  assign  among  the  members  thereof 
homes  in  the  Qualla  Boundary  and  other  land  held  by  them 

as  a  Corporation  or  as  a  Tribe,  and  is  hereby  vested  with 
full  power  to  enforce  obedience  to  such  by-laws  and 
regulations  as  may  be  enacted  by  the  Council,  through  the 
Marshal  of  the  Band. 

RIGHTS  RESERVED  TO  THE  EASTERN  BAND  OF  CHEROKEE  INDIANS: 

1.  Legal  title  to  land  herein  described  Is  vested  in  the  United 
States  of  America  in  Trust  for  the  Eastern  Band  of  Cherokee 
Indians . 

2.  The  power  and  responsibli ty  to  control  the  leasing  of,  the 
transfer  of,  and  the  manner  and  method  of  inheritance  and 
devise  of  this  possessory  holding. 

3.  All  minerals  are  reserved  to  the  Band  together  with  the  right 
to  issue  mineral  leases  and  permits  and  to  draw  the  income 
therefrom  or  allocate  the  income  therefrom  between  the  Band 
and  the  Possessory  Holder. 

4.  The  power  and  responsibility  to  control  the  cutting  of  timber 
on  this  possessory  holding. 

5-   To  grant  or  create  easements  and  right-of-ways  for  roads, 
streets,  alleys,  water  lines,  sewer  lines,  electric  and 
telephone  lines,  or  any  other  public  utility  over  this 
possessory  holding. 

6.   The  right  to  zone,  from  time  to  time,  the  land  area  within 

which  this  possessory  holding  may  be  situated  and  may  control 
type  and  nature  of  the  use  thereof. 
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RIGHTS  OF  THE  MEMBER  IN  THE  POSSESSORY  HOLDING: 

1.  Recognition  by  the  Tribal  Council  that  the  possessory  holding 
(land  described  herein)  has  been  assigned  to  the  holder,  and 
provided  that  the  holder  has  complied  with  the  terms  and 
conditions  under  which  such  an  assignment  was  made. 

2.  The  Possessory  Holder  may  construct  a  building  or  other 
improvements  on  this  possessory  holding  for  residential, 
business,  industrial  or  other  purposes  subject  to  the 
approval  of  the  Business  Committee. 

3.  The  Possessory  Holder  may  collect  for  damages  or  destruction 
of  any  improvement  as  the  result  of  the  issuance  of  an  ease- 
ment or  right-of-way  over  this  holding  for  any  purpose  by  the 
Tribe . 

4.  The  Possessory  Holder  may  collect  for  the  disturbance  of  the 
surface  of  this  holding  or  the  interference  of  the  use  thereof 
as  the  result  of  the  Tribe's  issuance  of  a  mineral  lease  or 
permit . 

5.  The  Possessory  Holder  may  transfer  all  or  any  part  of  this 
holding  to  another  recognized  member  of  the  Band  under  such 
conditions  as  may  be  prescribed  by  the  Tribal  Council. 

6.  The  Possessory  Holder  may  grant  leases  or  permits  on  this 
possessory  holding  to  a  member,  or  non-member  of  the  Band 
for  a  definite  period  of  time  and  for  a  prescribed  consid- 
eration in  accordance  with  the  then  applicable  rules  and 
regulations  of  the  Bureau  of  Indian  Affairs,  and  the  Band 
and  subject  to  the  approval  of  the  Business  Committee  of 
the  Band,  the  Secretary  of  the  Interior,  or  his  authorized 
representative.    Such  consideration  to  be  divided  between 
the  possessory  holder  and  the  Band  in  percentages  now  es- 
tablished or  to  be  established  by  the  Tribal  Council  of 
the  Band. 

7.  Any  improvements  placed  on  this  land  is  considered  the 
personal  property  of  the  possessory  holder  in  which  the 
Band  has  no  interest,  may  be  bequeathed  by  his  last  will, 
and  in  the  absence  of  a  will,  shall  be  distributed  to 
his  next  of  kin,  the  manner  provided  by  the  laws  of  the 
State  of  North  Carolina. 
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A0    If  the  holder  of  the  possessory  right  shall  die  and 

shall  leave  surviving  a  wife  or  husband  who  is  also  a 
member  of  the  Band,  the  survivor  shall  have  a  life 
interest  in  the  possessory  holding0 

Be    If  the  holder  of  the  possessory  right  shall  die  and 

shall  have  surviving  a  wife  who  is  not  a  member  of  the 
Band,  the  surviving  widow  shall  at  the  option  of  the 
Tribal  Council  be  permitted  to  use  and  occupy  the  hold- 
ing during  her  lifetime  if  she  does  not,  remarry,  but 
will  not  be  recognized  to  have  any  possessory  rights 
in  the  holdings. 

C„    If  the  holder  of  the  possessory  right  shall  die,  and 
shall  leave  a  surviving  husband  or  wife  who  is  a  non- 
member  of  the  Tribe  and  surviving  minors  who  are  mem- 
bers of  the  Tribe,  the  surviving  spouse  may  use  the 
possessory  holding  and  improvement  for  the  benefit 
of  such  minor  during  the  period  of  their  minority, 
then  the  possessory  holding  shall,  with  the  approval 
of  the  Tribal  Council,  be  partitioned  by  agreement 
of  the  heirs.   A  surviving  non-member  wife  shall  with 
the  approval  of  the  Tribal  Council,  be  permitted  to 
use  a  portion  equal  to  a  child's  share  under  conditions 
set  forth  in  item  7B  above „   A  surviving  non-member 
husband  shall,  with  approval  of  the  Tribal  Council,  be 
permitted  to  use  a  portion  equal  to  a  child's  share 
under  conditions  set  forth  in  item  7D  below. 

Do    If  the  holder  of  the  possessory  right  shall  die,  and 
leave  a  surviving  husband  and/or  children  or  other 
heirs  (other  than  a  non-member  wife)  who  are  non- 
members  of  the  Tribe,  but  who  under  State  Law  would 
be  entitled  to  inherit  personal  property  from  the 
holder  of  the  possessory  right,  the  Tribal  Council, 
at  their  option,  shall  (1)  purchase  the  improvements 
recognized  to  the  personal  property  of  the  holder  of 
the  possessory  rights  at  their  fair  appraised  value, 
or  (2)  give  Tribal  approval  of  a  permit  or  lease  to 
the  surviving  husband  or  other  non-member  or  non- 
members  for  use  of  the  improvements  and  premises  on 
which  they  are  located  for  such  period  as  will  enable 
the  non-member  husband  and/or  other  non-members  to 
amortize  the  value  of  such  improvements  under  leas- 
ing and  permitting  regualtions0 
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E.  In  any  event  as  described  in  item  7A,  7B,  7C  &  7D, 
this  certificate  must  be  surrendered  to  the  officers 
of  the  Band  who  shall  issue  new  certificates  to  the 
new  possessory  holder  or  rightful  users  thereof  in 
such  manner  as  to  show  their  interest  therein,, 

F.  The  above  rights  of  the  holder  or  user  of  possessory 
right  are  subject  to  any  Tribal  resolutions  of  general 
application  which  may  be  passed  by  the  Tribal  Council 
and  which  by  reference  are  made  a  part  hereof . 
#373/1960* 

18-60,   Regulations  Concerning  the  Possessory  Holdings  of  Old 
and  Helpless  Members: 

1.  If  any  Member  of  the  Band  cares  for  an  old  or  helpless 
Member  without  assistance  from  the  Band  funds  or  from  the 
relatives  of  the  said  old  or  helpless  person,  the  Member 
performing  such  service  shall  be  allowed  compensation  at 
the  rate  of  $5o00  per  month;  said  compensation  shall  stand 
as  a  lien  against  the  holding  and  improvements  of  the  old 
or  helpless  Member  for  one  year  after  death;  and  if  the 
total  compensation  due  is  not  repaid  to  the  Member  who  per- 
formed the  services,  the  holding  shall  pass  to  such  Member 
with  all  Improvements  instead  of  to  the  heirs ,  as  payment 
for  the  labor o 

2,  If  any  member  of  the  Band  cares  for  an  old  or  helpless 
member  without  assistance  from  the  relatives  of  such  Member, 
but  with  the  aid  of  Band  funds  (or  rations) ,  the  total 
amount  of  Band  funds  so  used  shall  stand  as  a  lien  against 
the  holding  and  improvements  of  said  old  or  helpless  Mem- 
ber,  If  said  total  is  not  repaid  to  the  Band  Treasury  with- 
in one  year  after  death  of  said  Old  Member,  the  holding 

and  improvements  of  the  deceased  Member  shall  revert  to 
the  Band,  and  the  Council  may  reassign  the  holding  to  any 
Member  or  Members  if  landless  and  not  indebted  to  the  Band, 
under  such  regulations  as  Council  may  prescribe B       Business 
Committee  shall  carefully  record  all  aid  to  Band  Members, 
and  preserve  the  record. 

3„    If  any  Member  who  is  an  heir  of  an  old  or  helpless 
Member  shall  care  for  such  Member  without  assistance  from 
other  heirs  or  Band,  said  heir  performing  such  services 
shall  be  compensated  at  the  rate  of  $5e00  per  month,  which 
shall  stand  as  a  lien  against  the  holding  and  improvements . 
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If  not  paid  to  the  Member  performing  the  services  by  other  heirs 

to  the  said  property  within  one  year  after  death,  the  holding 

and  improvements  shall  pass  to  the  heir  who  performed  the  services 

That  a  Member  who  desires  to  care  for  an  old  or  helpless  Member 
under  provisions  of  this  resolution  must  file  his  or  her  name 
and  other   necessary  information  with  the  Council  or  the  Business 
Committee  before  any  claim  can  be  made  under  this  resolution.   The 
records  shall  be  carefully  preserved  at  the  Council  Hall  and  the 
Agency.   If  any  funds  are  paid  in  satisfaction  of  services  per- 
formed under  provisions  of  this  resolution,  said  payment  shall 
be  witnessed  by  three  Band  Officials  in  writing,  and  the  paper 
filed  at  the  Agency  and  the  Council  Hall.   If  no  payments  are 
made,  holdings  may  be  transferred  according  to  this  resolution, 
one  year  after  death  of  the  old  or  helpless  Member. 

First  Amendment: 

That  the  Business  Committee  shall  be  empowered  at  the  request  of 
Councilmen  to  make  provisions  for  cases  not  covered  by  this  reso- 
lution. 

Second  Amendment: 

At  death  this  care  taker  or  the  heirs  involved  will  defray  all 
funeral  expenses  in  lieu  of  gaining  possessory  right  to  the  pro- 
perty.  This  Resolution  with  these  amendments  supercedes  or  can- 
cels any  and  all  resolutions  conflicting  this  resolution  after 
amendment. 
#314/1960. 

18-61.   Regulations  Concerning  the  Assignment  of  Holdings  from 
Tribal  Lands: 

(1)  That  in  assigning  holding  from  the  Tribal  lands  to  in- 
dividual Indians  it  shall  be  understood  and  agreed  by  all  con- 
cerned that  the  one  to  whom  the  holding  is  assigned  must  make 
bona  fide  entry  on  said  lands  within  a  period  of  twelve  months 
from  the  date  of  said  assignment;  that  during  each  year  for  the 
first  five  years  after  the  holding  is  assigned  the  individual 
must  clear  and  put  into  cultivation  one  acre  of  land  (one  acre 
per  year  making  a  total  of  five  acres  in  five  years) ;  that  the 
Indian  assigned  the  holding  must  within  two  years  construct  a 
suitable  home  on  said  holding;  and  that  all  laws  and  regulations 
regarding  the  cutting  or  disposition  of  timber  on  said  holding 
must  be  complied  with  in  spirit  and  in  letter. 

(2)  That  any  Indian  to  whom  a  holding  of  land  has  been 
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assigned  who  abandons  same  and  fails  to  utilize  it  during  a 
period  of  5  years  shall  forfeit  all  right,  interest  and 
title  to  same  which  shall  revert  to  the  Band, 

(3)  That  the  provisions  of  sections  one  and  two  above 
shall  apply  equally  to  all  members  of  the  band,  including  those 
who  have  hitherto  received  holdings,  provided  the  date  from 
which  the  conditions  run  shall  be  that  on  which  this  resolu- 
tion is  ratified. 

(4)  That  this  resolution  shall  not  be  interpreted  to 
mean  that  one  who  holds  land  cannot  lease  his  holdings  or  sell 
his  possessory  right  to  another  Indian  according  to  custom  and 
subject  to  the  approval  of  the  Business  Committee . 

(5)  The  acceptance  of  a  holding  of  land  by  any  Indian 
shall  be  prime  facie  evidence  of  acceptance  of  these  conditions 
and  failure  to  comply  with  any  of  these  conditions  shall  sub- 
ject the  holder  to  forfeiture  of  his  claim, 

(6)  That  all  acts  and  resolutions  previously  passed  which 
may  be  in  conflict  with  resolution  are  hereby  repealed. 
#10-18-1932. 

18-62,   Possessory  Holdings  and  Right-of-Way : 

1.  That  in  all  cases  in  which  a  possessory  holding  be- 
longing to  an  individual  member  of  the  Band  borders  upon  any 
road  or  highway,  the  lines  of  such  possessory  holding  as  the 
same  border  such  road  or  highway  shall  be  run  with  the  right- 
of-way  or  easement  line,  as  the  case  may  be,  of  such  road  or 
highway  which  runs  along  the  side  of  such  road  or  highway  on 
which  such  possessory  holding  is  located, 

2.  That  so  long  as  any  such  road  or  highway  is  main- 
tained and  used  as  a  road  or  highway,  then  the  property  within 
the  right-of-way  or  easement  boundary  lines  of  such  road  or 
highway  shall  be  and  remain  the  property  of  the  Eastern  Band 
of  Cherokee  Indians  as  a  Band,  and  may  be  used  for  any  lawful 
public  purpose  as  may  be  from  time  to  time  authorized  by  the 
Tribal  Council,  subject,  however,  to  the  highway  or  road  use 
rights  existing  in  such  easement  or  right-of-way. 

3.  That  in  event  any  road  or  highway  shall  hereafter  be 
permanently  closed  or  abandoned  as  a  road  or  highway,  then  at 
such  time  as  such  closing  or  abandonment  shall  occur,  the  lines 
of  the  possessory  holdings  on  either  side  of  such  road  or  high- 
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way  shall  be  extended  to  the  center  line  of  such  abandoned 
or  closed  road  or  highway,  subject  only  to  any  then  existing 
public  rights  or  uses  in  the  lands  within  the  old  easement  or 
right-of-way  lines  of  such  abandoned  or  closed  road  or  highway. 
#684/1963. 

18-63.   Transfer  of  Possessory  Holdings; 

That  this  Council  be  governed  by  this  law,  and  that  no 
transfer  of  any  possessory  holding,  without  the  approval  of 
both  husband  and  wife  be  approved  of  or  considered  legal. 

This  does  not  include  non-Indians  married  to  members  of  the 
Tribe,  as  such  people  have  no  power  of  control  over  either 
Tribal  lands  or  property. 
#74/1956. 

18-64   Tribal  Pasture; 

The  lands  enclosed  in  this  pasture  shall  be  held  and 
reserved  for  Tribal  use  alone  and  that  no  Indians  shall  be  allowed 
to  take  up  a  holding  within  the  confines  of  the  said  pasture. 
#11-8-1933. 

18-65  to  18-74.   Reserved. 

Realty,  Possessory  Holdings 

Cross  Reference 

Chapter 

24-1. Trade,  Advertising 

Article  VIII.   RIGHTS  OF  WAY 

18-75.   Rights-of-way  Granted  to  U.S.  Government; 

That  control  of  a  Right-of-way  of  60  feet  be  granted  to  the 
Roads  Department  on  roads  and  feeder  roads  on  the  Qualla  Indian 
Boundary. 
#45/1949. 

18-76.   Encroachments  on  N. C.  State  Right-of-ways: 

The  Eastern  Band  of  Cherokee  Indians  must  enter  into  a 
written  contract  with  the  State  Highway  Commission  for  each 
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enchroachment  which  the  Band  makes  upon  the  State's  right-of-way . 

That  the  Tribal  Council  of  the  Eastern  Band  of  Cherokee  In- 
dians does  hereby  authorize  the  Executive  Committee,  consisting 
of  the  Principal  Chief,  the  Vice-Chief,  and  the  Principal  Chief's 
Advisor,  to  execute  the  necessary  documents  required  by  the 
North  Carolina  State  Highway  Commission  in  carrying  out  the  in- 
tent of  this  resolution. 

18-77.   Possessory  holdings  and  rights-of-ways:   See  18-62. 

Realty,  Rights-of-way  <, 

Cross  Reference 

Chapter 

24-1 Trade,  Advertising. 
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#3 

In  Reply  Refer  To: 
Realty 
(  SEAL)  Tenure  and  Management 

17832-57 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  INDIAN  AFFAIRS 
Washington  25,  Do  Co 


Mr.  Darrell  Fleming 

Superintendent,  Cherokee  Agency 

Dear  Mr.  Fleming: 

The  proposed  land  code  for  the  Eastern  Band  of  Cherokee  In- 
dians is  returned  with  our  comments  and  recommended  changes 
which  appear  in  the  enclosure „   The  former  Superintendent's 
views  and  proposed  modifications  pertaining  to  the  several  sec- 
tions of  the  code  were  helpful  in  our  review0 

We  trust  the  Tribal  Council  will  find  our  enclosed  review 
of  the  proposal  helpful  in  devising  a  code  that  will  meet  the 
needs  of  the  Band  in  the  management  of  its  lands.   In  the  event 
the  code  is  revised  in  accordance  with  our  suggestions  and  re- 
submitted, it  will  be  given  every  consideration  for  approval. 

Sincerely  yours, 

SIGNED 
Commissioner 


Enclosure 
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ARTICLE  I 

Sec.  1.    Change  in  line  3  the  words  "on  the  Qualla  Boundary"  to 
read  "within  the  Qualla  Boundary" . 

Sec.  8.    Change  reference  to  Superintendent  to  read  "'Secretary' 
means  Secretary  of  the  Interior  or  his  authorized 
representative  acting  under  delegated  authority*" 

ARTICLE  II. 

Sec.  2.    We  concur  with  the  Superintendent's  recommendation 
that  the  following  be  added  to  the  end  of  the  first 
sentence    "or  be  entitled  to  the  enjoyment  of  any 
profits  accruing  from  any  lands  belonging  to  the  Band, 
or  from  any  tribal  funds  regardless  of  the  source,  or 
entitled  to  any  rights  from  the  Band," 

Sec.  3.    Change  portions  of  lines  4  and  5  to  read  "*** (includ- 
ing religious,  educational  and  recreational)***".   We 
concur  with  the  comment  of  the  Superintendent  that  this 
section  need  clarification  to  establish  definite  pro- 
cedures to  be  followed  before  a  zoned  area  may  be  re- 
zoned.   Special  provisions  should  be  considered  to 
control  the  then  existing  non-conforming  use  at  the 
time  of  zoning  or  rezoning*   A  provision  for  exacting 
compliance  with  designated  or  redesignated  usages 
should  also  be  included  in  this  section0 

Sees.  4  &  5.   In  connection  with  these  sections  the  rights  of 
members,  non-members,  and  minors  in  a  family  unit 
should  be  defined^   A  limitation  o n the  size  of  a 
family  holding,  irrespective  of  the  number  of  members 
involved  while  such  members  live  as  a  family  unit, 
would  further  the  expressed  policy  of  the  Band  which 
has  only  a  limited  area  of  land  available  "***that  the 
possessory  holdings  be  distributed  among  as  many  mem- 
bers of  the  Band  as  possible***" .   As  now  written  it 
would  appear  that  these  sections  allow  a  family  unit, 
when  all  are  members  of  the  Band,  to  acquire  possessory 
holdings  in  excess  of  the  underlying  intention  of  the 
Band. 

We  agree  with  the  Superintendent's  comment  that  the 
20  acre  limitation  on  a  possessory  holding  for  farming 
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purposes  will  in  many  instances  result  in  an  uneconomic 
land  base  for  certain  type  farming*,   Also,  in  view  of 
the  fact  that  in  most  instances  a  greater  part  of  the 
holding  would  be  forest  land  or  other  land  unsuitable 
for  farming  purposes,  allowances  should  be  made  for 
such  conditions  in  determining  the  maximum  area  limi- 
tations of  a  possessory  holding  to  be  used  primarily 
for  farming  purposes . 

Sec.  7.    Change  the  words  in  line  7  of  this  section  reading 

"***revert  to  tribal  status***"  to  read  "***revert  to 
unassigned  tribal  status***" . 

Sec.  9.    Under  existing  law  the  granting  of  rights  of  way  is 

made  by  the  Secretary  of  the  Interior  or  his  authorized 
representative  pursuant  to  25  CFR  161  with  the  consent 
of  the  Indian  owners.   Hence,  the  first  two  lines 
should  be  changed  to  read:   "The  Council  retains  the 
right  to  recommend  approval  or  disapproval  of  grants 
of  easements  and  rights  of  way  made  pursuant  to  the 
Code  of  Federal  Regulations  under  part  161,  Title  25  - 
Indians  for  roads,  streets,  alleys,  water  line,  sewer**" 

ARTICLE  III 

Sec.  1.    Subparagraph  (4)  a  statement  in  the  application  in 
lieu  of  the  referenced  certification  should  contain 
separate  descriptions  of  all  lands  within  the  Qualla 
Boundary  in  possession  of  the  transferror  and  trans- 
ferree.   The  Business  Committee  will  then  be  in  a 
better  position  to  pass  on  the  application  by  having 
sufficient  information  to  determine  the  amounts  and 
types  of  land  held  by  each. 

Sec.  3.    The  permanent  record  system  referred  to  in  this  section 
should  be  defined  in  more  detail.    This  may  be  accom- 
plished however  by  reference  to  such  rules  that  may  be 
adopted  by  the  Business  Committee  in  a  subsequent 
resolution  or  ordinance  defining  the  procedures  to  be 
followed,,   Provision  should  be  made  for  a  records  sys- 
tem which  will  implement  confirmation  of  prior  assign- 
ment possessory  rights  of  the  individual  members.   A 
map  or  sketch  containing  a  graphic  description  by  metes 
and  bounds  of  each  possessory  holding  tied  to  an  estab- 
lished survey  point,  natural  object,  or  permanent  mon- 
ument which  can  be  readily  found  and  recognized,  should 
be  made  a  part  of  the  permanent  record.   One  copy  of 
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map  or  sketch  should  be  attached  to  the  copy  of  the 
possessory  holding  instrument  of  the  individual  mem- 
ber and  one  copy  attached  to  the  instrument  in  the 
tribal  fileo 

ARTICLE  IV 

Sec.  3.    The  Superintendent  recommends  that  consideration  be 

given  to  adding  the  following  to  the  section:  "***  but 
regardless  of  the  method  used,  the  rental  terms  and 
conditions  are  to  provide  for  a  percentage  of  the 
gross  receipts  with  a  minimum  guarantee  which  will  be 
conducive  to  the  best  interest  of  the  tribal  members 
having  the  possessory  righto"   Since  the  foregoing 
terms  would  not  necessarily  always  be  to  the  best  in- 
terests of  the  Indian  possessory  holders  and  the  Band, 
it  should  not  be  included  in  the  land  code  as  a  manda- 
tory item.   Such  a  provision  may  and  should  be  included 
in  all  such  leases  and  permits  where  it  is  definitely 
believed  to  be  to  the  best  interests  of  the  Lessors 
and  Permitters, 

Sec.  4.    The  method  of  apportionment  of  the  depreciated  value 

of  the  improvements  at  the  end  of  the  lease  is  unreal- 
istic.  Although  provision  is  made  for  the  establishment 
of  a  fixed  rate  of  depreciation,  it  does  not  follow  that 
this  will  be  reflected  in  the  actual  value  of  the  im- 
provements at  the  time  they  are  turned  over  to  the 
possessory  holder «,   Also  the  possessory  holder  is  pay- 
ing the  tribe  for  a  future  earning  which  should  be 
accounted  for  by  the  adjustment  of  the  payments  on  the 
basis  of  the  value  of  the  future  dollar.   It  is  suggest- 
ed an  added  flat  rate  percentage  be  agreed  upon  in  each 
case,  as  indicated  by  the  facts  pertaining  to  each 
lease  in  accordance  with  the  size,  type  of  improvements, 
duration  of  lease  and  other  pertinent  factors. 

ARTICLE  V. 

Sec.  1.    Add  at  the  end  of  this  section  the  following:  "***  and 
in  accordance  with  the  applicable  Bureau  regulations." 

ARTICLE  VI. 

Sec.  1.    Although  this  section  deals  with  personal  property  we 
have  no  objection  to  its  inclusion  in  the  land  code 
for  the  purpose  of  clarification. 
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Sec.  2.    Change  the  word  "non-resident"  on  lines  8  and  9  to 
read  " non- member " „ 

Sec.  4.    Under  this  section,  if  a  deceased  possessory  holder 
does  not  leave  a  valid  executed  will,  his  possessory 
holding  if  improved  shall  be  inherited  in  accordance 
with  the  laws  of  the  State  of  North  Carolina,,   This 
may  lead  to  ownership  in  multiple  undivided  interests. 
This  matter  should  be  covered  in  the  land  code  in  the 
manner  suggested  for  Section  5  below. 

Sec.  5.    This  section  should  be  clarified  to  indicate  whether 
on  not  undivided  interests  are  to  be  allowed  to  accu- 
mulate until  the  owner  has  reached  his  acreage  equiva- 
lent through  interest  in  several  possessory  holdings. 

Sec.  6.    We  concur  with  the  Superintendent's  comments  that  cer- 
tain action  should  be  taken  to  determine  the  heirs  of 
a  deceased  possessory  holder  before  such  heirs  can  be 
recognized  as  the  successors  in  interest »   Concerning 
the  powers  vested  in  any  Indian  tribe  or  tribal  coun- 
cil in  this  regard  it  has  been  held  in  an  opinion 
dated  October  25,  1934  (55  I.S.  14-67)  that  any  In- 
dian tribe  or  tribal  council  except  those  of  the  Five 
Civilized  Tribes  has  the  right  "To  prescribe  rules  of 
inheritance  with  respect  to  all  personal  property  and 
all  interests  in  real  property  other  than  regular  allot- 
ments o"   Accordingly  the  following  should  be  added  to 
this  section:   "The  Business  Committee  shall  take  ap- 
propriate action  to  determine  and  name  the  heirs  with- 
in 90  days  following  the  death  of  the  recognized 
holders.   The  Council  representative  in  whose  area  a 
death  of  a  member  occurs  shall  be  held  responsible  for 
reporting  the  death  and  rendering  a  deposition  on  the 
purported  heirs  to  the  Business  Committee  within  30 
days  from  date  of  death.   Upon  receipt  of  the  report 
of  death  and  the  deposition,  the  Business  Committee 
will  give  public  notice  for  a  30  day  period  that  a 
hearing  will  be  held  for  the  determination  of  heirs 
of  the  deceased.   After  all  claimants  have  been  heard 
a  determination  will  then  be  made  by  the  Business  Com- 
mittee and  made  of  permanent  record  in  its  files. 
The  heirs  so  determined  shall  be  required  to  furnish 
the  survey  description  within  60  days  following  deter- 
mination of  heirs." 
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ARTICLE  VII 

Sec.  2.    This  section  proposes  that  there  be  a  Tribal  Timber 

Committee  of  the  Band,  to  be  composed  of  the  Principal 
Chief,  Vice  Chief  and  the  Forest  Supervisor.   Members 
of  the  Band  desiring  to  cut  timber  are  to  make  written 
applications  to  the  committee.   If  the  committee 
approves  the  application,  a  timber  cutting  permit  shall 
be  issued  which  is  subject  to  approval  by  the  Superin- 
tendent or  his  authorized  representative.   No  timber 
is  to  be  cut  without  an  approved  permit.   Issuance  and 
approval  of  the  permits  shall  conform  with  applicable 
regulations  of  the  Bureau.   We  feel  that  neither  the 
forest  supervisor  (forest  manager)  nor  any  other  Bureau 
official  should  be  a  member  of  the  Timber  Committee. 
The  committee  should  be  composed  entirely  of  members 
of  the  Band.   The  forest  manager  could  properly  attend 
meetings  of  the  Timber  Committee,  to  inform  and  advise 
with  respect  to  timber  available  for  cutting  under  such 
permits.   The  forest  officer  would  also  provide  staff 
advice  to  the  Superintendent  in  connection  with  the 
approval  or  disapproval  of  cutting  permits. 

Sec.  3.    This  section  adequately  covers  the  subject  of  mineral 
rights.   It  is  in  accord  with  our  regulations  and  Tri- 
bal Resolution  No.  34  dated  December  5,  1955,  covering 
prospecting  permits  and  leases  for  uranium. 

ARTICLE  VIII 

This  article  is  found  to  be  in  accord  with  existing 
tribal  regulations  and  customs  governing  hunting  and 
fishing  and  therefore  no  objections  are  raised  to  its 
inclusion  in  the  land  code. 

ARTICLES  IX  AND  X 

No  comments  necessary. 
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TO  ALL  MEMBERS  OF  CHEROKEE  TRIBAL  COUNCIL: 

The  following  represents  the  work  accomplished  to  date  by 
the  Land  Code  Committee  appointed  by  the  Council  on  October  11, 
1957 ,  consisting  of  John  Crowe  Chairman,  Jarrett  Wachacha,  Jonah 
Wolfe  and  Tribal  Executive  Committee  consisting  of  Principal 
Chief,  Vice-Chief,  Executive  Advisor  and  with  the  assistance  of 
Tribal  Interpreter  Arsene  Thompson,  Tribal  Attorney  Frank  Parker, 
Agency  Superintendent  and  Realty  Personnel,   It  is  reproduced 
for  your  information  and  study  to  facilitate  your  discussion  and 
action  on  it  when  it  is  brought  up  in  council . 

PRELIMINARY  DRAFT 

OF 
PROPOSED  LAND  CODE 

OF 
THE  EASTERN  BAND  OF  CHEROKEE  INDIANS 

December  2,  1958 

WHEREAS,  the  legal  title  to  the  Qualla  Boundary  of  the 
Eastern  Band  of  Cherokee  Indians  is  vested  in  the  United  States 
of  America  in  trust  for  the  Eastern  Band  of  Cherokee  Indians;  and 

WHEREAS,  the  Charter  of  the  Band  vests  in  the  Tribal  Coun- 
cil the  power  and  responsibility  to  assign  possessory  rights 
among  the  members  of  the  Band  to  particular  tracts  or  holding 
within  the  Qualla  Boundary  and  to  control  the  transfer  and  manner 
and  method  of  inheritance  and  devise  of  possessory  rights  among 
members  of  the  Band;  and 

WHEREAS,  the  Tribal  Council  has  from  time  to  time  passed  re- 
solutions dealing  with  the  nature  of  the  rights  of  members  of 
the  Band  in  their  possessory  holdings  and  their  rights  in  impro- 
vements thereon  and  the  method  by  which  such  rights  may  be  trans- 
ferred among  members  of  the  Band;  and 

WHEREAS,  the  rights  of  individual  members  in  their  posses- 
sory holdings  are  governed  by  these  Tribal  Resolutions  and  by 
long  established  Tribal  Customs  and  it  is  now  deemed  desirable 
in  order  better  to  protect  all  members  in  their  possessory  rights 
and  the  manner  and  method  of  transfer  and  inheritance  thereof 
that  all  such  matters  be  set  forth  in  a  written  Land  Code; 

NOW,  THEREFORE,  BE  IT  RESOLVED  by  the  Eastern  Band  of  Cher- 
okee Indians  in  Annual  Session  of  Council  assembled  that  the 
following  Articles  are  hereby  adopted  as  the  Land  Code  of  the 
Eastern  Band  of  Cherokee  Indians: 
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ARTICLE  I   TITLE  AND  DEFINITIONS 

Section  L   This  resolution  shall  be  known  as  the  Land  Code 
of  the  Eastern  Band  of  Cherokee  Indians  and  shall  govern  the 
rights  of  members  of  the  Band  in  possessory  holdings  within  the 
Qualla  Boundary  and  the  leasing,  transfer,  inheritance  and  de- 
vise thereof. 

Section  2.   "Qualla  Boundary"  shall  mean  the  Qualla  Bound- 
ary of  the  Eastern  Band  of  Cherokee  Indians  and  shall  include  all 
lands,  the  legal  title  to  which  is  now  held  by  the  United  States 
for  the  benefit  of  the  Band,  and  all  lands  at  any  time  hereafter 
acquired  for  the  benefit  to  the  Band. 

Section  3S   "Member"  shall  mean  a  duly  enrolled  member  of 
the  Eastern  Band  of  Cherokee  Indians  whose  name  is  included  on 
the  officially  recognized  Roll  of  the  Band  adopted  under  the 
authority  of  the  Act  of  Congress  of  June  4,  1924  (43  Stat.  376) 
which  Act  was  amended  by  Act  of  Congress  of  March  4,  1931  (46 
State  1518) .  as  such  Roll  may  be  revised  under  the  authority  of 
the  Act  of  Congress  of  August  21,  1957  (71  State  374). 

Section  4e   "Possessory  right"  shall  mean  the  right  recog- 
nized by  the  Tribal  Council  in  an  individual  member  of  the  Hand 
or  in  the  Band  itself  to  the  exclusive  occupancy  and  use  of  the 
surface  of  a  particular  possessory  holding  and  to  the  income 
therefrom,  subject  to  the  limitations  hereinafter  contained  in 
this  Land  Code 0 

Section  5o   "Possessory  holding"  shall  mean  a  distinct 
tract  within  the  Qualla  Boundary  the  possessory  right  to  which 
may  be  recognized  by  the  Tribal  Council  to  be  vested  in  an  in- 
dividual member  or  in  the  Band  itselfo 

Section  6o   "Tribal  Council  shall  mean  the  duly  qualified 
and  elected  Tribal  Council  of  the  Eastern  Band  of  Cherokee  In- 
dians while  acting  in  annual  or  special  session  of  Council  duly 
assembled., 

Section  7o   "Business  Committee"  shall  mean  the  regularly 
acting  Business  Committee  of  the  Eastern  Band  of  Cherokee  Indians 
which  is  composed  of  the  Principal  Chief,  the  Vice  Chief  and 
the  Superintendent. 

Section  8e   "Superintendent"  shall  mean  the  person  duly 
designated  by  the  United  States  Commissioner  of  Indian  Affairs 
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as  Superintendent  or  officer  in  charge  of  the  Cherokee  Indian 
Agency= 

Section  9,   "Land  in  tribal  status"  shall  mean  a  land  area 
within  the  Qualla  Boundary  available  for  assignment  by  the  Council 


ARTICLE  II   POSSESSORY  RIGHTS 

Section  1„   The  possessory  rights  of  individual  members  in 
their  holding  heretofore  assigned  to  them  or  recognized  to  belong 
to  them  by  the  Tribal  Council  are  hereby  further  recognized  and 
confirmed,  providing  such  members  have  complied  with  the  terms 
and  conditions  under  which  such  holdings  may  have  been  assigned 
to  them, 

Section  20   No  person  who  is  not  a  member  of  the  Band  shall 
ever  have  any  possessory  right  to  any  holding  on  the  Qualla  Boun- 
dary o   However,  a  non-member  may  occupy  and  use  a  specific  tract 
for  a  specified  limited  period  of  time  under  a  lease  or  permit 
properly  executed  and  approved  as  hereinafter  provided,  and  a 
non-member  who  is  a  surviving  widow  or  widower  of  a  member  may 
be  permitted  to  continue  to  occupy  and  use  a  possessory  holding 
formerly  assigned  to  such  deceased  member  under  the  limitations 
hereinafter  provided „ 

Section  3C   The  Tribal  Council  shall  from  time  to  time  zone 
the  land  area  within  the  Qualla  Boundary  and  may  control  the 
type  and  nature  of  the  use  which  may  be  made  of  the  same  by  de- 
signating and  classifying  areas  for  Tribal  and  public  purposes 
(including  educational  and  religious  uses),  business  and  indus- 
trial purposes,  home  sites,  and  farming „   The  Tribal  Council 
may  from  time  to  time  rezone  any  of  said  areas  and  create  new 
zones  and  classif ications»   The  Council  now  recognized  the  fol- 
lowing types  of  uses: 

(a)  Tribal  and  public  purposes,  including  educational  and 
religious  uses; 

(b)  Business  and  industrial  purposes; 

(c)  Home  sites; 

(d)  Farming. 

Section  4e   The  primary  purpose  of  the  Council  in  adopting 
this  Land  Code  is  to  assure  provision  for  homes  on  the  Qualla 
Boundary  for  as  many  members  of  the  Band  as  possible  who  shall 
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actually  reside  on  the  Qualla  Boundary.   It  is  the  policy  of  the 
Council,  in  so  far  as  it  shall  be  practicable  to  do  so,  to  assign 
possessory  holdings  in  an  equitable  manner  among  the  members  of 
the  Band  who  are  actually  residing  on  the  Qualla  Boundary.   In 
order  to  carry  out  this  policy,  possessory  holdings  which  may 
be  assigned,  transferred,  or  otherwise  created  after  adoption  of 
this  Land  Code  shall  be  subject  to  the  following  maximum  area 
limitations : 

(a)  A  possessory  holding  designated  for  business  or  indus- 
trial uses  shall  be  limited  to  one  contiguous  tract 
not  exceeding  5  acres. 

(b)  A  possessory  holding  for  home  site  purposes  shall  be 
limited  to  one  contiguous  tract  not  exceeding  5  acres. 

(c)  A  possessory  holding  for  farming  purposes  shall  be 
limited  to  not  exceeding  20  acres. 

Section  5.   Since  the  total  land  area  within  the  Qualla 
Boundary  is  limited  and  it  is  desirable  that  the  possessory 
holdings  be  distributed  among  as  many  members  of  the  Band  as 
possible,  no  member  of  the  Band  shall  hereinafter  be  permitted 
to  acquire  by  purchase,  transfer,  inheritance,  devise  or  in  any 
other  manner  an  additional  possessory  holding  if  he  would  there- 
by become  the  owner  of  a  possessory  right  in  more  than  one  poss- 
essory holding  of  the  same  type  of  use,  or  more  than  two  posses- 
sory holdings  of  all  types  of  use. 

Section  6.   The  initial  assignment  of  a  possessory  right  to 
a  holding  to  a  member  or  members  can  be  made  only  by  the  Tribal 
Council.   Such  assignments  shall  be  made  by  the  Tribal  Council 
from  time  to  time  from  any  tracts  within  the  Qualla  Boundary 
which  may  for  any  reason  become  available  for  assignment.   It 
shall  be  a  condition  of  all  new  assignments  of  possessory  hold- 
ings that  the  holder  must  actually  occupy  and  use  the  holding 
for  the  purpose  for  which  the  same  shall  be  zoned  within  one 
year  after  the  assignment  is  made,  or  such  assignment  shall  be 
forfeited  and  the  holding  shall  revert  to  tribal  status  and 
shall  become  available  to  be  reassigned  by  the  Tribal  Council 
to  some  other  member. 

Section  7.   In  the  event  any  member  who  is  or  shall  be  here- 
after recognized  as  the  holder  of  a  possessory  right  shall  be  or 
become  a  non-resident  of  the  Qualla  Boundary  and  the  holding  of 
such  member  shall  be  or  become  vacant,  the  Tribal  Council  shall 
notify  such  member  that  unless  he:  shall  actually  occupy  and  use 
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such  holding  within  one  year  from  the  date  of  first  notif ication^ 
such  holding  shall  be  forfeited  and  the  land  embraced  within  the 
same  shall  revert  to  tribal  status  and  shall  become  available 
to  be  reassigned  by  the  Council  to  some  other  member .   Such  noti- 
fication shall  be  made  by  mail  to  the  non-resident  member's  last 
known  mail  address  and  by  posting  a  copy  at  the  Tribal  Council 
House.   In  the  event  the  mail  address  of  such  non-resident  mem- 
ber is  not  known,  such  notification  shall  be  deemed  complete 
upon  posting  at  the  Tribal  Council  House, 

Section  8.   Before  any  building  or  other  improvement  may  be 
erected  on  any  holding  zoned  by  the  Council  for  business  and  in- 
dustrial purpose,  the  detailed  plans  and  specifications  for  such 
building  or  improvement  and  the  proposed  location  of  the  same  on 
the  holding  shall  first  be  submitted  to  the  Business  Committee 
for  its  approval.   The  Business  Committee  shall  have  the  power 
to  approve  or  disapprove  such  plans  and  specifications,  and  such 
proposed  location  or  to  require  changes  therein  as  a  condition 
of  its  approval.   In  considering  all  such  plans  and  specifications 
and  the  proposed  location  of  such  buildings  and  improvements, 
the  Business  Committee  shall  take  into  consideration  such  factors 
as  the  safety  of  contruction,  the  minimizing  of  fire  and  health 
hazards,  the  provision  of  adequate  light  and  air,  the  provision 
of  adequate  access  by  foot  or  vehicle,  the  provision  of  adequate 
parking,  design  and  appearance  of  buildings  and  structures,  the 
potential  future  use  and  development  of  the  holding  in  question 
and  adjoining  holdings,  and  such  other  factors  as  the  Business 
Committee  shall  deem  pertinent  to  assure  the  best  possible  de- 
velopment and  improvement  of  the  Qua 11a  Boundary.   All  buildings 
and  other  improvements  must  be  erected  in  strict  conformity  with 
the  plans  and  specifications  and  within  the  building  lines  as 
approved  by  the  Business  Committee,  and  the  Public  Building 
Superintendent  of  the  Cherokee  Indian  Agency  shall  have  the 
right,  to  inspect  such  buildings  and  improvements  during  the 
course  of  construction  and  thereafter  in  order  to  assure  compli- 
ance with  the  approval  of  the  Business  Committee. 

Section  9„   The  Council  retains  the  right  to  grant  or  create 
easements  and  rights-of-way  for  roads,  streets,  alleys,  water 
lines,  sewer  lines,  electric  light  and  power  lines,  telephone 
lines,  or  any  other  public  utility  over  and  across  any  type  of 
holding  on  the  Qualla  Boundary,,   In  the  event  the  creation  of 
any  such  easement  or  right  of  way  shall  result  in  destruction 
or  damage  to  improvement  erected  by  any  member  on  his  holding  or 
the  destruction  of  growing  crops  thereon,  such  member  shall  be 
entitled  to  be  paid  by  the  Band  or  by  the  Public  Utility  to  which 
such  easement  is  granted  reasonable  compensation  for  such  destruc- 
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tion  or  damage  to  be  fixed  by  the  Council 


ARTICLE  III   TRANSFERS  OF  POSSESSORY  RIGHTS 

Section  1.   A  member  of  the  Band  who  is  the  recognized  owner 
of  a  possessory  right  may  transfer  such  right  to  another  member 
only  in  the  following  manner  and  subject  to  the  following  limi- 
tations: 

(a)  The  member  desiring  to  make  the  transfer  and  member 
desiring  to  receive  the  same  shall  make  a  written  application  to 
the  Business  Committee  for  permission  to  make  such  transfer, 
which  written  application  shall  be  on  the  form  specified  by  the 
Business  Committee  and  shall  set  forth: 

(1)  The  names  of  the  transferor  and  transferee  and  a  cer- 
tificate that  both  are  members  of  the  Band,, 

(2)  A  description  of  the  tract  of  land  comprising  the  poss- 
essory holding,  the  possessory  right  to  which  is  pro- 
posed to  be  tranferred,  which  description  shall  be  an 
accurate  legal  description  by  metes  and  bounds  so  that 
boundary  lines  can  be  definitely  ascertainedo 

(3)  The  proposed  price  or  other  considerations  to  be  paid 
for  the  transfer,  together  with  all  other  terms  and 
conditions,  if  any,  between  the  parties  relating  to 
the  transfer o 

(4)  Certification  by  the  proposed  transferee  that  he  does 
not  already  own  any  possessory  right  in  another  holding 
of  the  same  use  type  and  that  upon  approval  of  the  trans- 
fer he  will  not  thereby  become  holder  of  more  than  two 
possessory  holdings  of  all  use  types,, 

(b)  If  the  transferor  is  married  to  a  member  of  the  Band, 
such  shall  also  sign  the  application  for  permission  to  make  such 
transfer,  and  no  member  may  be  permitted  to  transfer  his  or  her 
possessory  right  to  any  holding  without  the  written  approval  of 
his  or  her  spouse  if  such  spouse  is  a  member  of  the  Band. 

(c)  Notice  of  the  proposed  transfer,  giving  the  names  of 
the  transferror  and  transferee  and  the  description  of  the  holding, 
shall  be  posted  at  the  Tribal  Council  House,  the  Indian  Agency 
Office,  and  at  some  public  place  located  near  the  community  in 
which  the  holding  involved  is  situateds   Such  notice  shall  remain 
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posted  for  a  period  of  ten  days  before  the  meeting  of  the  Busi- 
ness Committee  at  which  the  matter  of  approval  of  the  transfer 
is  considered, 

(d)   After  receiving  such  written  application  and  the  post- 
ing of  such  notice  for  not  less  than  ten  days,  the  Business 
Committee  shall  consider  the  matter  of  the  proposed  transfer  and 
may  either  approve  or  disapprove  the  same., 

Section  20   No  transfer  of  the  possessory  right  to  any 
holding  shall  be  valid  for  any  purpose,  nor  shall  any  member  ob- 
tain any  right  as  transferee  in  any  holding  unless  the  provisions 
of  this  article  be  fully  complied  with  and  the  Business  Committee 
shall  give  its  written  approval  of  such  transfer., 

Section  3,   A  permanent  record  of  all  transfers  which  shall 
be  at  any  time  hereafter  approved  by  the  Business  Committee  shall 
be  maintained  at  the  Agency  Office,  which  record  shall  be  in- 
dexed under  the  name  of  the  transferor  and  the  transferee. 


ARTICLE  IV 
LEASES  OR  PERMITS  OF  POSSESSORY  HOLDINGS  HELD  BY  INDIVIDUAL  MEMBERS 

Section  1»   Leases  or  permits  granting  to  the  lessee  or 
permittee  the  right  to  occupy  and  use  for  a  definite  limited 
period  of  time  a  possessory  holding  held  by  an  individual  member 
within  the  Qualla  Boundary  may  be  executed  in  the  manner  provided 
in  this  article,, 

Section  2C   All  such  leases  or  permits  shall  be  executed  in 
the  manner  provided  by  the  applicable  rules  and  regulations  of 
the  Bureau  of  Indian  Affairs  and  shall  be  subject  to  the  approval 
of  the  Secretary  of  the  Interior  of  the  United  States  or  his  duly 
authorized  representative „   In  addition  all  such  leases  or  permits 
shall  be  subject  to  the  approval  of  the  Business  Committee  or  the 
Tribal  Council  as  provided  in  this  article „ 

Section  33  The  terms  and  provisions  of  such  leases  or  per- 
mits may  be  arrived  at  by  direct  negotiation  between  the  member 
holding  the  possessory  right  and  the  Business  Committee,  on  the 
one  part,  and  the  prospective  lessee  or  permittee  on  the  other; 
or,  at  the  discretion  of  the  Business  Committee,  there  may  be 
an  advertisement  and  invitation  for  bids  prior  to  the  execution 
of  any  such  lease  or  permits 

Section  4„   In  the  event  one  member  of  the  Band  shall 
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execute  a  lease  for  a  possessory  holding  zoned  for  home  sites 
or  farming  to  another  member  of  the  Band  the  Lessor  shall  be 
entitled  to  receive  the  entire  rental  income .   All  other  rental 
income  from  Leases  or  permits ,  whether  made  to  members  or  non- 
members,  shall  be  divided  20%  to  the  Band  and  80%  to  the  holder 
of  the  possessory  right.   If  the  tenant  shall  place  a  permanent 
improvement  on  the  holding,  the  depreciated  value  of  such  im- 
provement on  the  holding?  the  depreciated  value  of  such  improve- 
ment as  of  the  date  of  termination  of  the  lease  shall  be  com- 
puted, using  for  such  purpose  the  depreciation  tables  of  the 
Federal  Internal  Revenue  Service  and  computing  such  depreciation 
on  a  uniform  annual  strait-line  basis 0   Such  depreciated  value 
shall  be  considered  as  rental  income  for  the  purpose  of  division 
between  the  Band  and  the  individual  member  holding  the  possess- 
ory rights   The  individual  member  holding  the  possessory  right 
shall  become  the  sole  owner  of  such  improvements  at  the  expir- 
ation of  the  lease  and  the  Band  shall  receive  payment  for  the 
20%  interest  in  the  depreciated  value  of  such  improvements  out 
of  the  cash  rental  income  payable  by  the  lessee  throughout  the 
entire  term  of  the  lease.   No  lease  or  permit  shall  be  approved 
unless  it  contains  a  provision  that  the  20%  payable  to  the  Band 
shall  be  paid  by  the  Lessee  directly  to  the  Band,  and  unless 
the  amount  of  the  specified  cash  rental  shall  be  sufficiently 
large  to  permit  payment  in  full  to  the  Band  of  its  20%  interest 
in  both  the  cash  rental  and  the  depreciated  value  of  the  im- 
provements. 

Section  5o   No  advertising  sign  may  be  erected  on  the  Qualla 
Boundary  excepting  a  sign  advertising  a  business  of  the  possessory 
holder  at  the  location  of  the  same  or  on  another  possessory  hold- 
ing held  by  the  same  member. 


ARTICLE  V 
LEASES  OR  PERMITS  OF  POSSESSORY  HOLDINGS  HELD  BY  THE  BAND 

Section  lo   Leases  or  permits  granting  to  the  lessee  or 
permittee  the  right  to  occupy  and  use  for  a  definite  limited 
period  of  time  a  possessory  holding,  the  possessory  right  to 
which  is  owned  by  the  Band,  shall  be  granted  only  in  the  manner 
provided  in  this  Article. 

Section  2 a   In  the  event  such  possessory  holding  shall  be 
part  of  the  Boundary  Tree  Tribal  Enterprise  or  part  of  any 
future  Tribal  Enterprise,  such  lease  or  permit  may  be  granted 
and  executed  by  the  Tribal  Enterprise  Committee  having  charge 
subject  to  the  provisions  of  any  Council  resolutions  creating 
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such  Enterprise  Committee  or  defining  its  authority*. 

Section  3e   All  other  leases  or  permits  covering  any  pro- 
perty the  possessory  right  to  which  is  owned  by  the  Band  shall 
be  granted  only  after  bids  for  same  have  been  called  for  by 
public  advertisement  for  at  least  30  days  prior  to  the  date 
the  same  shall  be  considered  by  the  Business  Committee,  such 
advertisement  to  be  made  by  posting  copies  of  the  same  in  the 
Agency  Office,  the  Tribal  Council  House,  and  at  some  public 
place  located  near  the  holding  involved.   After  such  advertise- 
ment, the  Tribal  Business  Committee  shall  consider  all  bids  and 
shall  have  the  power  to  approve  or  reject  any  and  all  bids.   In 
the  event  the  Tribal  Business  Committee  approves  the  highest 
bid,  it  may  execute  a  lease  or  permit  in  the  name  of  the  Band 
to  the  highest  bid,   in  conformity  with  the  terms  of  the  bido 
In  the  event  the  Tribal  Business  Committee  decides  to  reject 
the  highest  bid,  it  may  either  readvertise  the  property  or  re- 
commend to  the  Tribal  Council  acceptance  of  the  second  highest 
bid;  but  no  bid  other  than  the  highest,  bid  may  be  accepted  with- 
out being  first  approved  by  the  Tribal  Council. 

Section  4„   Any  purported  bid  which  does  not  meet  the  terms 
of  the  advertisement  for  bids  may  be  disregarded  and  treated  as 
having  no  force  and  effect  whatsoever „ 


ARTICLE  VI   INHERITANCE  &  DEVISE  OF  POSSESSORY  RIGHTS 

Section  i0   The  personal  property  belonging  to  individual 
members  of  the  Band,  being  the  separate  property  of  the  individu- 
al in  which  the  Band  has  no  interest,  may  be  bequeathed  by  such 
member  by  his  Last  Will  and,  in  the  absence  of  a  Will,  shall  be 
distributable  to  his  next  of  kin  in  the  manner  provided  by  the 
Laws  of  the  State  of  North  Carolina, 

Section  2 .   If  a  member  who  owns  a  possessory  right  in  a 
holding  on  the  Qualla  Boundary  shall  die  and  shall  leave  survi- 
ving a  husband  or  wife  who  is  also  a  member,  such  surviving  hus- 
band or  wife  shall  be  recognized  as  having  a  life  interest  in 
such  possessory  right.   If  a  member  who  owns  a  possessory  right 
shall  die  leaving  surviving  a  husband  or  wife  who  is  not  a  mem- 
ber of  the  Band,  the  Tribal  Council  may  permit  such  non-member 
to  continue  to  occupy  and  use  such  holding  during  the  minority 
of  any  children  or  for  such  longer  period  including  the  life 
time  of  such  non-resident  survivor  as  the  council  may  deem  best; 
but  such  non-member  shall  not  be  recognized  as  having  any  owner- 
ship interest  in  such  possessory  right  but  shall  have  only  such 
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continued  right  of  occupancy  and  use  as  the  Tribal  Council  may 
permit . 

Section  3„   Subject  to  the  rights  of  any  surviving  spouse 
as  hereinabove  provided  in  Section  2,  if  a  member  who  owns  a 
possessory  right  to  a  holding  on  the  Qualla  Boundary  shall  die, 
he  may  by  his  Last  Will  devise  such  possessory  right  to  such 
member  or  members  of  the  Band  as  he  shall  designate,  subject  to 
the  approval  of  the  Tribal  Council.   To  be  effective,  such  Will 
shall  be  executed  in  the  same  manner  provided  by  the  Laws  of  the 
State  of  North  Carolina  for  execution  of  Wills  of  residents  of 
such  State,  and  a  duly  executed  copy  of  such  Will  shall  be  filed 
with  the  Agency  Office 0   If  the  member  or  members  to  whom  such 
a  divise  is  made  shall  already  have  a  possessory  holding  and  the 
devise  of  such  additional  possessory  right  would  not  be  permitted 
under  the  provisions  of  Article  II,  Section  5  of  this  Land  Code, 
then  the  member  to  whom  the  devise  is  made  shall  have  the  right 
either  to  accept  the  holding  devised  to  him  and  to  surrender  to 
the  Band  his  existing  possessory  holding,  or  he  may  elect  to 
reject  the  holding  devised  to  him  and  retain  his  existing  poss- 
essory holdingc   Such  election  shall  be  made  in  writing  filed 
with  the  Agency  Office  within  18  months  after  the  death,,  and  in 
the  absence  of  filing  such  written  election,  the  person  to  whom 
the  devise  is  made  shall  be  considered  as  having  rejected  its 
No  attempted  devise  of  a  possessory  right  to  a  person  who  is 
not  a  member  of  the  Band  shall  be  valid  for  any  reason  or  pur- 
pose whatsoever,, 

Section  4a   In  the  event  the  owner  of  a  possessory  right 
shall  die  without  leaving  a  valid  executed  Last  Will  and  the 
possessory  holding  involved  shall  have  located  upon  it  a  build- 
ing or  other  permanent  improvement  belonging  to  such  deceased 
member,  then  such  possessory  right  shall  be  inherited  by  those 
members  of  the  Band  who  would  be  the  heirs  at  law  of  the  deceased 
member  under  the  Laws  of  the  State  of  North  Carolina,?  subject  to 
any  rights  of  a  surviving  spouse  as  provided  in  Section  2  above . 
In  the  event  inheritance  of  any  such  possessory  rights  would 
result  in  any  member  owning  possessory  rights  in  a  greater  num- 
ber of  holdings  or  more  acreage  than  permitted  under  Article  II, 
Section  5  of  this  Land  Code,  such  member  shall  have  the  right 
to  elect  to  accept  his  inheritance  and  to  surrender  his  existing 
holding,  or  to  reject  the  inheritance  and  to  retain  his  existing 
holding*   Such  member  shall  have  18  months  after  the  date  of 
death  to  make  such  election  by  filing  a  written  statement  with 
the  Agency  Office,  and  in  the  event  he  shall  fail  to  file  such 
statement  within  18  months,  he  shall  be  considered  to  have  elected 
to  reject  the  inheritance „   In  the  event  any  holding  shall  be 
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inherited  by  two  or  more  members  of  the  Band  under  provisions 
of  this  Article  in  such  manner  that  it  shall  be  uneconomic  or 
impracticable  for  such  members  to  own  the  same  in  common,  they 
may  partition  such  holding  in  such  manner  as  they  may  agree  and 
as  the  Tribal  Council  shall  approve.   In  the  event  they  are  un- 
able to  agree  upon  such  partition;  a  partition  shall  be  made  by 
the  Tribal  Council . 

Section  5.   No  member  shall  be  entitled  to  receive  any 
possessory  interest  in  any  holding  in  excess  of  the  acreage  lim- 
itations provided  in  Article  II,  Section  4  of  this  Land  Code, 
and  in  the  event  the  holding  of  the  deceased  member  shall  be  in 
excess  of  the  acreage  permitted  to  be  held  by  his  devises  or 
heirs  at  law,  the  possessory  rights  of  such  excess  acreage  shall 
revert  to  the  Band  and  may  be  reassigned  among  other  members. 

Section  6.   Before  any  member  shall  be  recognized  as  the 
owner  of  a  possessory  right  by  inheritance  or  devise  from  a 
deceased  member,  he  shall  have  a  survey  made  of  such  holding 
and  shall  present  to  the  Business  Committee  an  accurate  descrip- 
tion by  metes  and  bounds  of  such  holding,  and  such  description 
together  with  the  name  of  the  member  receiving  the  said  devise 
or  inheritance,  and  the  name  of  the  deceased  member  from  whom 
such  holding  was  received,  which  information  shall  be  maintained 
in  the  permanent  records  of  the  Agency  Office . 

Section  la       In  the  event  any  member  holding  a  possessory 
interest  shall  die  without  a  will  devising  such  possessory  in- 
terest to  any  other  member  or  members  of  the  Band,  or  without 
leaving  any  heir  at  law  who  is  a  member  of  the  Band  and  entitled 
to  receive  such  holding,  the  possessory  right  to  such  shall  re- 
vert to  the  Band  and  may  be  reassigned  among  other  members . 


ARTICLE  VII   MINERAL  RIGHTS  AND  TIMBER 

Section  1„   All  mineral  rights  and  all  timber  on  the  Qualla 
Boundary  are  the  property  of  the  Eastern  Band  of  Cherokee  Indians 
as  a  Band,  and  no  individual  member  has  any  separate  right  therein 
Individual  members  of  the  Band  may,  however,  conduct  mining  oper- 
ations or  cut  timber  on  the  Qualla  Boundary  in  the  manner  here- 
after provided. 

Section  2  Timber.   A  member  of  the  Band  desiring  to  cut  tim- 
ber either  from  his  own  possessory  holding  or  from  the  Tribal 
reserve  shall  make  written  application  for  permission  to  cut  such 
timber  to  the  Tribal  Timber  Committee  of  the  Band,  which  is  com- 
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posed  of  the  Principal  Chief,  Vice  Chief  and  the  Forest  Super- 
visor.  If  the  Timber  Committee  shall  give  its  approval  to  the 
cutting  of  such  timber,  the  timber  to  be  cut  shall  be  marked  by 
the  Forest  Supervisor  or  his  assistant,  and  thereafter  a  written 
permit  authorizing  the  cutting  of  such  timber  as  marked  shall  be 
issued  in  the  name  of  the  Superintendent  and  signed  by  the  Forest 
Supervisor  or  some  duly  authorized  member  of  the  Forestry  Branch. 
No  timber  shall  be  cut  until  after  such  written  permission  shall 
have  first  been  obtained.   The  granting  of  the  right  to  cut 
timber,  the  issuance  of  such  written  permission,  and  the  proce- 
dures to  be  followed  therewith  shall  also  be  subject,  to  and  must 
comply  with  the  applicable  regulations  of  the  Bureau  of  Indian 
Affairs. 

Section  3a  Mineral  Rights.   Permits  and  leases  shall  be 
granted  pursuant  to  the  Act  of  May  11,  1938  (52  Stat.  347;  25 
U.S.C.  396  (a-f)  and  regulations  25  CFR  171,  and  must  comply 
with  all  the  laws  and  regulations  applicable  to  mineral  leases 
on  tribal  Indian  lands.   All  royalties  and  other  income  of  any 
nature  from  the  lease  and  sale  of  any  minerals  or  mineral  rights 
on  the  Qualla  Boundary  shall  be  payable  to  and  shall  be  the  ex- 
clusive property  of  the  Eastern  Band  of  Cherokee  Indians.   In 
the  evert  any  of  the  operations  on  the  Qualla  Boundary  shall  dis- 
turb the  surface  of  a  possessory  holding  of  an  individual  mem- 
ber of  the  Band  or  otherwise  interfere  with  his  use  of  such 
possessory  holding,  the  Band  shall  reimburse  such  individual 
member  in  an  equitable  manner  for  the  damages  so  caused  to  his 
holding  and  for  the  damage  caused  to  any  permanent  improvement 
he  may  have  on  his  holding  in  an  amount  to  be  fixed  by  the  Bus- 
iness Committee  of  the  Band. 


ARTICLE  VIII   HUNTING  AND  FISHING 

Section  1.   No  person  who  is  not  a  member  of  the  Band  or 
married  to  a  member  shall  be  permitted  to  hunt  for  any  game  on 
the  Qualla  Boundary  excepting  only  for  bearD   Prior  to  hunting 
for  bear,  all  persons,  other  than  members  of  the  Band  or  persons 
married  to  members  of  the  Band,  shall  be  required  to  pay  for  and 
obtain  a  special  permit  before  hunting  on  the  Qualla  Boundary,, 
The  Principal  Chief  of  the  Band  is  hereby  authorized  and  directed 
to  prescribe  the  form  of  written  permit  and  is  hereby  authorized 
to  issue  such  permit  upon  receiving  for  the  account,  of  the  Band 
a  fee  of  $10.00  per  person.   Such  permit  to  hunt  bear  shall  be 
issued  for  three  day  periods  only  and  shall  be  limited  to  parties 
of  not  exceeding  ten  person,,   The  minimum  fee  for  any  party 
shall  be  $30.00. 
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Section  2.   No  person  not  a  member  of  the  Band  or  married 
to  a  member  of  the  Band  shall  hunt  bear  on  the  Qualla  Boundary 
unless  the  party  engaged  in  such  hunting  shall  employ  the  services 
of  a  member  of  the  Band  as  a  guide. 

Section  3.   No  person  not  a  member  of  the  Band  or  married 
to  a  member  of  the  Band  shall  be  permitted  to  fish  on  the  Qualla 
Boundary  except  upon  first  obtaining  a  permit  in  the  form  to  be 
prescribed  by  the  Principal  Chief  and  upon  the  payment  of  a  fee 
of  $1.00  per  day  or  $5o00  per  season.   Such  fishing  permits 
shall  be  issued  only  during  the  open  season  prescribed  by  the 
Wild  Life  Commission  of  the  State  of  North  Carolina. 

Section  4.   No  permit  to  hunt  bear  or  to  fish  shall  be 
required  of  any  member  of  the  Band  or  any  person  married  to  a 
member  of  the  Band. 


ARTICLE  IX   EFFECTIVE  DATE 

This  Land  Code  shall  become  effective  only  after  it  shall 
be  approved  by  the  Secretary  of  the  Interior  or  his  authorized 
representative. 


ARTICLE  X   REPEAL  OF  CONFLICTING  PROVISIONS  AND  AMENDMENTS 

All  resolutions  and  clauses  of  resolutions  in  conflict  with 
this  Land  Code  shall,  after  its  effective  date,  be  repealed  and 
of  no  further  force  and  effect.   This  Land  Code  may  be  amended 
by  the  Tribal  Council  by  adopting  a  resolution  approved  by  the 
Secretary  of  the  Interior  or  his  representative  in  the  same 
manner  as  this  Land  Code  shall  be  originally  enacted. 
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Realty 
Cherokee  Indian  Agency 
Cherokee,  North  Carolina 


Commissioner,  Bureau  of  Indian  Affairs 

Washington  25,  D,  C, 

Attention:   Branch  of  Realty 
Dear  Sir: 

This  is  in  reference  to  Mr,  We  Barton  Greenwood's  letter  of 
January  30,  File  Ref:   Realty-Tenure  and  Management,  17832-57, 
relative  to  my  thinking  concerning  the  Proposed  Land  Code  for  the 
Eastern  Band  of  Cherokee  Indians f    copies  of  which  were  transmitted 
to  the  Branch  of  Realty  on  December  11,  1958 0 

The  following  comments  relative  to  the  Code,  and  to  the  anti- 
cipated effect  which  the  application  of  the  Code  will  have  on 
the  local  situation,  are  furnished  for  your  consideration  in  con- 
nection with  review  of  the  Proposed  Land  Code: 

The  preamble  to  the  Code  as  drafted  is  in  the  form  of  a  res- 
olution setting  forth  the  purposes  of  the  Code»   The  preamble 
could  be  made  more  concise  and  the  Code  adopted  by  Council  Resolu- 
tion separate  and  apart  from  the  Code,   However,  since  this  is  a 
matter  of  opinion  as  to  the  acceptable  form  of  the  Code  no  suggest- 
ion is  offered  for  a  change  in  its  present  form. 

ARTICLE  I  -  TITLE  AND  DEFINITIONS 

Section  1-9 .   No  Comments. 

ARTICLE  II  -  POSSESSORY  RIGHTS 

Section  1.  It  was  the  thinking  of  the  Committee  in  recommending 

this  section  that  no  existing  rights  of  individual  mem- 
bers of  the  band  should  be  abrogated  and  in  order  to 
avoid  any  possible  internal  disturbances  in  this  re- 
spect.  It  is  believed  that  the  intent  is  clearly 
stated  and  this  is  a  wise  move  on  the  part  of  the 
tribe . 

Section  20  This  section  is  in  harmony  with  existing  tribal  customs 
and  regulations,  but  for  further  and  definite  clari- 
fication it  is  believed  if  the  following  information 
is  added  to  the  end  of  the  first  sentence  that  no  mis- 
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understanding  could  prevail:   "or  entitled  to  the  en- 
joyment of  any  profits  accuring  from  any  lands  belong- 
ing to  the  band,  or  from  any  tribal  funds  regardless 
of  the  source,  or  entitled  to  any  rights  from  the  band.' 

Section  3.   This  section  in  its  present  form  does  not  go  far  enough 

in  stating  what  justification  or  basis  would  have  to 
prevail  before  a  zoned  area  could  be  rezoned,  and  it 
makes  no  provision  for  exacting  compliance  with  desig- 
nated or  redisignated  usage  of  zoned  or  rezoned  areas. 
In  other  words,  what  plans  or  procedures  would  be 
followed  when  an  area  previously  zoned  for  'home  sites' 
is  rezoned  as  a  'business  site'  or  'industrial  sites' 
and  the  individuals  in  possession  of  such  'home  sites' 
are  not  interested  in  using  their  holdings  for  'busi- 
ness' or  'industrial'  purposes.   It  has  been  recommend- 
ed to  the  Committee  that  this  section  be  clarified  to 
cover  the  above  points  raised. 

Section  4.   (a)  The  limitation  imposed  in  this  section  is  wise  in 

that  it  will  prevent  an  individual  from  monopolizing 
the  sites  suitable  for  business  areas,  as  has  been 
the  case  in  the  paste 

(b)  It  is  believed  that  the  limitations  imposed  by 
this  sub-section  allows  for  sufficient  acreage  for 
home  and  garden  usage  for  those  families  with  occu- 
pations other  than  farming. 

(c)  It  is  believed  that  limiting  possessory  holdings 
for  farming  purposes  to  not  exceed  20  acres  will  in 
many  instances  result  in  an  uneconomic  land  base  for 
certain  type  farming.   Especially  is  this  true  in 
view  of  the  fact  that  in  most  instances  the  greater 
part  of  the  holding  would  be  forest  land,  or  other 
land  which  is  unsuitable  for  farming  purposes  and  no 
allowances  are  made  for  such  conditions  in  this  sub- 
section.  This  was  pointed  out  to  the  Committee  and 
the  Tribal  Attorney  stated  that  this  should  be  clar- 
ified before  reaching  the  final  draft  stage . 

Section  5.   The  restriction  on  the  number  of  possessory  holdings 

that  may  be  acquired  by  any  member  in  the  future  is 
good  as  well  as  a  necessity,  as  this  will  prevent 
the  inequitable  distribution  of  use  rights  to  Tribal 
lands  as  presently  exists,  as  anything  that  will  tend 
to  help  the  economic  condition  of  the  Cherokees  is 
desirable  and  needed. 
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Section  6.   The  provisions  of  this  section  are  very  good  as  they 

will  prevent  acquisition  of  tribal  land  by  an  individual 
who  does  not  have  an  actual  need  for  it,  or  who  does 
not  plan  to  use  such  land.   Many  holdings  presently 
recognized  by  the  tribe  are  in  the  name  of  individuals 
who  either  reside  on  the  reservation  and  do  not  make 
use  of  such  holdings,  or  who  live  away  from  the  reser- 
vation and  do  not  affiliate  with  tribe  in  any  way. 
However,  the  possible  weakness  in  this  respect  could 
be  the  failure  of  the  Council  to  enforce  the  provisions,, 

Section  7„   Same  comments  as  listed  for  section  6  would  apply  to 

like  provisions  covered  in  this  section. 

Section  8.   This  section  is  essentially  the  same  provisions  as 

contained  in  existing  tribal  resolutions  and  if  strictly 
adhered  to  will  greatly  improve  all  future  buildings 
and  improvements,  thereby  improving  the  business  dis- 
trict of  Cherokee  as  a  whole  as  well  as  the  economic 
condition,, 

Section  9.   This  section  is  in  accord  with  provisions  contained  in 

25  CFR  161  but  the  section  should  make  specific  ref- 
erence that  "granting  of  all  right-of-ways  must  comply 
with  the  applicable  regulations  contained  in  25  CFR 
161." 


ARTICLE  III  -  TRANSFER  OF  POSSESSORY  RIGHTS 

Section  1.   This  section  setting  forth  the  recognized  procedure 

for  making  transfer  of  possessory  rights  is  essenti- 
ally the  same  as  existing  resolutions  provide  for 
pertaining  to  such  transfers 0   If  the  provisions  are 
strictly  adhered  to  in  ail  transfer  actions,  the  task 
of  securing  and  maintaining  accurate  records  of  land 
holdings  will  be  greatly  facilitated,   In  the  past  the 
main  problem  in  this  respect  has  been  that  too  many 
members  exchange  lands  without  the  knowledge  of  this 
office  or  of  the  tribal  officers  of  the  Business  Com- 
mittee, and  when  the  matter  did  become  known  the  tribal 
officials  on  several  occasions  failed  to  back  us  up  in 
trying  to  correct  the  matter.   Such  similar  actions  in 
the  future  could  be  the  possible  weakness  in  effecting 
the  needed  provisions. 

Section  2 «,   Is  in  accord  with  existing  Tribal  Council  authority 
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and  the  comments  for  section  1  above  would  apply  for 
this  section. 

Section  3.   Is  in  accord  with  existing  Council  Resolutions  and  is 

being  complied  with  in  all  cases  brought  to  the  atten- 
tion of  and  officially  acted  upon  by  the  Business  Com- 
mittee. 


ARTICLE  IV  -  LEASES  OR  PERMITS  OF  POSSESSORY  HOLDINGS 

HELD  BY  INDIVIDUAL  MEMBERS 

Section  1.   No  comments  necessary. 

Section  2.   No  comments  necessary  as  the  provisions  are  in  accord 

with  existing  Tribal  and  Bureau  regulations. 

Section  3.   Comments  listed  for  Section  2  would  apply  here,  but 

in  order  to  be  sure  that  the  interest  of  the  Indian  is 
always  provided  for,  it  is  believed  consideration 
should  be  given  to  adding  the  following  to  the  section: 
"but  regardless  of  the  method  used,  the  rental  terms 
and  conditions  are  to  provide  for  a  percentage  of  the 
gross  receipts  with  a  minimum  guarantee  which  will  be 
conducive  to  the  best  interest  of  the  tribal  member 
having  the  possessory  right" .   This  addition  has  been 
discussed  with  Council  members  on  several  occasions 
but  no  definite  answer  has  been  received  one  way  or 
the  other  as  to  their  final  plans  in  this  respect. 

Section  4.   The  provisions  of  this  section  are  the  same  as  those 

contained  in  existing  tribal  resolutions  with  one  ex- 
ception.  Existing  resolutions  provide  that  where  the 
tenant  places  permanent  improvements  on  the  leased 
holding  that  the  tribe  shall  receive  30%  of  the  rental 
income  derived  from  such  lease,  and  if  the  possessory 
holder  provides  the  building  then  the  tribe  receives 
only  20%  of  the  rental  income.   In  these  cases,  how- 
ever, no  consideration  is  made  for  the  reduced  amount 
of  annual  rental  received  as  a  result  of  the  tenants 
placing  the  permanent  improvements  on  the  holding  and 
amortizing  cost  of  such  improvements  in  lieu  of  rental. 
In  many  cases  the  provisions  of  the  existing  tribal 
resolution,  pertaining  to  division  of  rental  income 
from  possessory  holding  between  the  tribe  and  the 
possessory  holder,  have  resulted  in  discouraging  the 
Indian  from  making  his  own  permanent  improvements  in 
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cases  where  the  improvements  and  premises  were  to  be 
leased.   The  20%  -  80%  division  of  all  rental  income 
between  the  tribe  and  the  individual  possessory  holder 
may  not  be  a  fair  division  of  such  income,  but  such 
procedure  has  been  the  tribal  policy  and  regulations 
for  several  years,   Division  of  all  rental  income 
between  the  tribe  and  individual  holder  on  the  basis 
of  appraised  value  of  the  lease  site,  and  of  the  in- 
dividual's own  improvements  located  on  such  site  re- 
spectively, was  suggested  to  the  Committee  „   However, 
they  were  reluctant  to  recommend  this  change  to  the 
Council, 

Section  5,   This  is  in  accord  with  existing  tribal  policy  and  it 

is  a  very  good  one  as  it  helps  to  promote  safety  along 
the  roads  of  the  reservation,  as  well  as  preventing 
an  'eye  sore'  from  cluttering  up  the  picturesque  and 
colorful  landscape  with  bill  boards  or  signs.   Many 
of  the  traders  doing  business  on  the  reservation  and 
business  firms  of  nearby  towns  do  not  like  this  re- 
striction, even  though  they  admit  it  has  merit,  be- 
cause they  would  like  to  erect  advertising  signs  all 
along  the  roads  leading  in  and  out  of  Cherokee., 


ARTICLE  V  -  LEASING  OR  PERMITTING  OF  POSSESSORY  HOLDINGS 

HELD  BY  THE  BAND. 

Section  1,   No  comments  necessary. 

Section  2D   The  provisions  is  not  provided  for  in  the  present  plan 

of  operations  for  the  Boundary  Tree  Tribal  Enterprise, 
but  is  planned  to  secure  such  authority,,   This  will 
permit  corrective  action  to  be  taken  in  those  cases 
where  enterprise  operations  are  being  run  by  tribal 
members  and  they  have  not  adhered  to  "sound  business" 
methods,  but  instead,  they  have  permitted  a  "provide 
jobs  for  tribal  members"  attitude  to  prevail,  which 
favors  a  select  small  number  of  the  tribe  at  the  ex- 
pense of  all  members  who  have  an  interest  in  tribal 
benefitSo   Since  it  is  not  always  possible  to  get 
Enterprise  Committees  to  correct  such  unsound  prac- 
tices for  numerous  reasons,  including  family  tie-ins 
and  political  reasons,  but  by  providing  this  "face- 
saving  out"  they  would  be  agreeable  to  considering 
leasing  the  enterprise  when  such  action  would  protect 
the  tribes'  investment  and  result  in  greater  profits 
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for  the  tribe  as  a  whole 


Section  3 


Is  in  accord  with  existing  Tribal  and  Bureau  regula- 
tions except  it  would  remove  the  present  Council  re- 
quirement that  any  lease  for  longer  than  10  years  has 
to  be  presented  to  the  full  Council  and  requiring  2/3 
majority  approval  before  the  Business  Committee  can 
complete  the  lease.   By  doing  away  with  this  require- 
ment, the  provisions  of  the  Code  would  be  time  saving 
thus  facilitating  the  preparation  and  execution  of 
leases.   Also,  this  procedure  would  be  less  costly, 
as  it  costs  $160  a  day  to  hold  Council.   It  is  believed 
that  all  leases  except  for  industry,  post  office,  banks, 
churches,  and  other  like  public  service  institutions, 
that  the  rental  terms  should  provide  for  percentage  of 
the  gross  receipts  with  a  minimum  guarantee,  dependent 
upon  the  type  of  business  to  be  operated.   (See  com- 
ment for  No.  3,  Article  IV,  in  this  respect). 


Section  4.   Is  in  accord  with  existing  regulations 


ARTICLE  VI  -  INHERITANCE  AND  DEVISE  OF  POSSESSORY  RIGHTS 


Section  1 


This  section  is  in  accord  with  the  present  tribal 
policy  and  the  State  Law  which  is  applicable  to  per- 
sonal property,  and  it  was  included  for  the  purpose 
of  clarity. 


Section  2 


Is  in  accord  with  present  tribal  customs  and  was  in- 
cluded to  clarify  the  matter  and  have  on  record  what 
the  policy  would  be  in  such  cases. 


Section  3 


Provisions  of  this  section  are  in  accord  with  tribal 
customs  and  regulations  with  one  exception.   The  ex- 
ception being  that  previously  there  has  been  no  lim- 
itation on  the  acreage  or  number  of  holdings  which 
any  member  of  the  tribe  can  acquire  by  division  or 
inheritance.   It  is  believed  the  provisions  are  clear 
and  no  misunderstanding  should  result. 


Section  4 


Provision  of  this  section  is  in  accord  with  existing 
tribal  customes  and  regulations  with  the  exception 
listed  for  section  3  above. 


Section  5.   No  comments  necessary. 
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Section  6,   At  present  the  Council  recognizes  possessory  rights 

acquired  by  inheritance  or  devise  by  a  deceased  member, 
but  in  numerous  cases  several  years  can  pass  before 
any  action  is  taken  to  determine  the  heirs  and/or  name 
the  possessory  holder,  thus  permitting  a  fractionated 
interest  situation  to  develop  due  to  the  death  of  some 
of  the  legal  heirs  in  the  meantime.   Also,  when  determ- 
mination  of  heirs  is  made,  usually  the  holdings  are 
undivided  and  are  very  seldom  accurately  described 
and  filed  in  the  records  of  the  Agency  office 0   Provi- 
sions of  this  section  will  greatly  facilitate  the  ac- 
quisition and  maintaining  of  records  of  possessory 
holdings,  but  it  is  planned  to  suggest  to  the  Committee 
that  a  stipulation  be  included  to  the  effect  "that  the 
Business  Committee  be  required  to  take  necessary  action 
in  determining  and  naming  the  heirs  within  90  days 
following  the  death  of  the  recognized  holder,  and  that 
such  heirs  will  be  required  to  furnish  the  survey  des- 
cription within  60  days  following  determination  of 
heirs" • 

Section  7  „   The  comments  included  for  section  6  above  should  apply 

here  as  to  the  time  limit  that  the  Business  Committee 
will  be  required  to  effect  the  provisions. 


ARTICLE  VII  -  MINERAL  RIGHTS  AND  TIMBER 

Section  1.   No  comment  necessary. 

Section  2.   This  section  is  in  accord  with  tribal  custom  and  Bur- 
eau regulations,  but  the  following  clarification  needs 
to  be  added  after  Forest  Supervisory  in  line  5;  "who 
represents  the  Superintendent  as  a  member  of  the  Timber 
Committee, " 

Section  3,   Mineral  Rights:   This  section  is  in  accord  with  Bureau 

regulations  and  Tribal  Resolution  No,  34  dated  December 
5,  1955  dealing  with  prospecting  permits  and  leases 
for  uranium.   By  custom,  the  tribe  has  recognized  the 
possessory  holder  to  be  entitled  to  receive  a  major 
portion  of  income  received  from  gravel  and  sand  permits 
but  the  proposed  changes  are  in  general  accord  with 
Section  23  of  the  Tribal  Charter  and  in  line  with  sec- 
tion 6  of  the  act  of  June  4,  1924,   It  is  anticipated 
that  such  changes  will  not  be  looked  upon  with  favor 
by  any  member  who  had  previously  received  rental  from 
such  source,  but  believe  the  change  merits  approval, 
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ARTICLE  VIII  -  HUNTING  AND  FISHING 

Section  L   This  section  is  in  accord  with  existing  tribal  regula- 
tions and  customs  and  would  not  present  any  new  prob- 
lems o 

Section  2.   Same  as  section  1  comments. 

Section  3,   Same  as  section  1  comments. 

Section  4.   Same  as  section  1  comments „ 

ARTICLE  IX  -  EFFECTIVE  DATE 
No  comments  necessary. 

ARTICLE  X  -  REPEAL  OF  CONFLICTING  PROVISIONS  AND  AMENDMENTS. 

This  article  is  in  order  and  believed  to  conform  with  Bureau 
policies  and  procedures  in  matters  of  this  nature «, 

The  Code  in  its  present  form  was  reviewed  with  the  Council  at 
their  Annual  Session  during  the  first  week  in  December ,  1958,   How- 
ever, some  of  the  members  of  the  Council  felt  that  there  were  other 
tribal  matters  that  should  receive  priority  action  and  in  view  of 
this,  the  review  was  cut  short  but  the  Committee  was  instructed  to 
continue  working  on  the  Code  so  it  could  be  taken  up  at  a  later 
meeting.   The  Council  instructed  the  Committee  to  include  all  pert- 
inent matters  presently  covered  by  resolutions  or  any  that  may  not 
now  be  covered  but  should  be.   In  this  respect ,  it  was  recommended 
to  the  Committee  that  in  view  of  the  many  imported  imitations  of 
Indian  made  arts  and  crafts  that  are  handled  by  the  shops  on  the 
reservation,  and  in  order  to  help  prevent  misrepresentation  of 
such  being  authentic  Indian  made,  it  was  believed  that  it  would  be 
wise  to  add  a  section  reading  that  "Traders  on  the  Cherokee  reser- 
vation shall  segregate  machine  produced  merchandise  from  hand  made 
items  and  shall  by  display,  arrangement,  and  labeling,  show  clearly 
what  items  are  hand  made,  whether  made  by  Indians,  and  if  so,  by 
which  tribe".   They  agreed  such  a  provision  merited  consideration 
for  inclusion  in  the  Code  and  said  they  would  take  this  matter  up 
at  their  future  discussion. 

The  Land  Code  committee  has  not  scheduled  any  new  meetings  for 
further  work  on  the  Proposed  Code,  but  it  is  presumed  that  after 
the  vital  matter  concerning  the  possibility  of  securing  the 
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Harn  Industry  on  the  reservation  has  been  concluded,  then  their 
attention  can  be  given  to  the  Land  Code  matter  agains 

Another  subject  that  has  caused  us  considerable  trouble  and 
which  has  been  discussed  on  numerous  occasions  with  the  Council 
members  in  the  past  concerns  passing  a  resolution  prescribing 
regulations  for  caged  bears  and  other  wild  animals,  zoo  exhibits, 
live  snake  exhibits,  etc.,  as  practiced  by  some  of  the  traders  on 
the  reservation.   A  majority  of  the  members  have  said  they  do  not 
favor  this  practice  but  we  have  not  been  able  to  get  a  resolution 
passed.   However,  it  is  planned  to  bring  this  matter  up  with  the 
Land  Code  Committee  prior  to  completion  of  the  Proposed  Code,  and 
it  is  hoped  they  will  favorably  consider  enacting  desirable  regu- 
lations in  this  respect. 

It  is  trusted  that  our  comments  will  be  of  assistance  to  you 
in  your  review  of  the  Proposed  Land  Code  as  worked  up  to  date. 
We  will  appreciate  your  comments  and  suggestions  for  better  clar- 
ification on  the  subjects  covered  in  the  draft,  and  the  inclusion 
of  any  additional  ones  that  you  believe  should  be  included. 

Sincerely  yours, 

(Signed)   Richard  D,  Butts, 
Superintendent 
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In  Reply  Refer  To: 
Realty 
(  SEAL)  Tenure  and  Management 

17832-57 

UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  INDIAN  AFFAIRS 
Washington  25,  D.C. 

Mr.  Richard  D.  Butts 

Superintendent,  Cherokee  Agency,  North  Carolina 

Dear  Mr.  Butts: 

We  have  your  letter  of  January  14,  1958,  concerning  the  pro- 
posed Land  Code  for  the  Eastern  Band  of  Cherokee  Indians.   We 
also  have  your  monthly  narrative ' report  for  the  month  of  December. 

In  our  letter  of  December  30,  1958,  we  requested  your  views 
and  comments  and  asked  that  you  point  out  the  particular  sections 
requiring  special  attention.   As  Superintendent,  you  have  been 
close  to  the  problems  for  the  past  years  and  are  in  the  best  pos- 
ition to  determine  the  applicability  of  the  various  sections  of 
this  code  to  the  local  situation  as  well  as  to  adjudge  the  possi- 
ble effect  and  impact  of  these  on  existing  possessory  holdings. 
We  want  the  benefit  of  your  thinking  and  local  experience  in  mak- 
ing our  review. 

The  last  paragraph,  on  page  4  of  your  monthly  report  states 
that  this  draft  has  been  reviewed  by  the  Council  and  returned  to 
the  committee  for  further  work.   We  should  also  be  advised  of  the 
points  objected  to  by  the  Council  or  their  suggestions  as  to 
additional  inclusions. 

We  will  be  glad  to  give  early  attention  to  a  review  of  this 
code  upon  receipt  of  the  above  requested  information. 

Sincerely  yours, 

SIGNED 

Acting  Commissioner 
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Realty-308 
004 


Cherokee  Indian  Agency 
Cherokee,  North  Carolina 


Commissioner,  Bureau  of  Indian  Affairs 
Washington  25,  D.  C. 
Dear  Sir: 


Attention:   Branch  of  Realty. 


This  is  in  reference  to  Acting  Assistant  Commissioner  John 
0.  Crow's  letter  dated  December  30,  1958  regarding  the  draft  of  a 
proposed  Land  Code  for  the  Eastern  Band  of  Cherokee  Indians. 

The  copies  of  the  draft  were  submitted  for  perusal  by  central 
office  personnel  who  work  closely  with  matters  of  this  nature  re- 
questing comments  and  suggestions  so  that  we  might  benefit  from 
their  knowledge  of  an  experience  with  Land  Codes  of  other  Tribes. 

Comments  and  suggestions  are  requested  specifically  as  re- 
garding the  present  wording  for  better  clarification  of  the  phases 
covered  in  the  draft  and  also  in  regard  to  any  additional  phases 
that  are  recommended  for  inclusion. 

Any  assistance  you  are  able  to  offer  which  will  improve  the 
present  draft  will  be  greatly  appreciated. 

Sincerely  yours, 

(Signed)  Richard  D.  Butts 

Superintendent 


AWL/ds 


209 


In  Reply  Refer  To: 
Realty- 
Tenure  and  Management 
(  SEAL) 

UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  INDIAN  AFFAIRS 
Washington  25,  D.C. 


Mr.  Richard  D.  Butts 

Superintendent,  Cherokee  Agency 

Dear  Mr.  Butts: 

We  have  your  communication  transmitting  copies  of  the  current 
draft  of  a  proposed  Land  Code  for  the  Eastern  Band  of  Cherokee 
Indians. 

To  assist  in  our  review  of  this  code,  kindly  furnish  us  at 
an  early  date  your  views  and  comments  pointing  out  the  particular 
sections  requiring  special  attention. 

Sincerely  yours, 

(Signed)  John  0.  Crow 

Acting  Assistant 
Commissioner 
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Realty-308 
004 


Cherokee  Indian  Agency- 
Cherokee,  North  Carolina 


Commissioner,  Bureau  of  Indian  Affairs 
Washington  25,  D.  C. 
Dear  Sir: 


Attention:   Branch  of  Realty 


This  is  in  reference  to  Acting  Assistant  Commissioner  John 
O.  Crow's  letter  dated  December  30,  1958  regarding  the  draft  of  a 
proposed  Land  Code  for  the  Eastern  Band  of  Cherokee  Indians. 

The  copies  of  the  draft  were  submitted  for  perusal  by  central 
office  personnel  who  work  closely  with  matters  of  this  nature  re- 
questing comments  and  suggestions  so  that  we  might  benefit  from 
their  knowledge  of  and  experience  with  Land  Codes  of  other  Tribes. 

Comments  and  suggestions  are  requested  specifically  as  re- 
garding the  present  wording  for  better  clarification  of  the  phases 
covered  in  the  draft  and  also  in  regard  to  any  additional  phases 
that  are  recommended  for  inclusion. 

Any  assistance  you  are  able  to  offer  which  will  improve  the 
present  draft  will  be  greatly  appreciated. 

Sincerely  yours, 


Superintendent 


AWL/ds 
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PROCEDURE  FOR  THE  ISSUANCE  OF  CERTIFICATES 
OF  POSSESSORY  HOLDINGS,  SURVEYS  &  RECORD  KEEPING 


#4 


The  Tribal  Council  of  the  Cherokee  Tribe  adopted  Resolution  No 
on  October  14 ,  1960  which  reads  as  follows: 
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Resolution  No.  373  1960 


WHEREAS , 


the  records  of  assignments  or  "Possessory  Holdings" 
of  Tribal  lands  are  incomplete  and  there  is  much  mis- 
understanding among  the  individual  members  of  the 
Tribe  as  to  their  rights  and  the  rights  of  their  heirs 
in  and  to  the  tribal  lands  on  which  they  have  an  assign- 
ment or  "Possessory  Holdings",  and 


WHEREAS , 


there  has  been  an  instrument  in  the  form  of  "A  Certi- 
ficate" presented  to  this  Council  for  their  approval 
action,  which  certificate  sets  forth  (1)  The  author- 
ity of  the  Council  to  manage  and  control  all  property 
belonging  to  the  Tribe,  (2)  the  rights  in  the  lands 
reserved  by  the  Tribe  when  they  recognize  possessory 
holdings  now  in  effect  or  make  assignments  of  "Poss- 
essory Holdings"  to  members  of  the  Tribe,  and  (3) 
the  rights  in  the  land  assigned  to  individual  members 
when  assignments  or  "Possessory  Holdings"  are  made  to 
such  member,  and 


WHEREAS , 


it  is  the  opinion  of  this  Council  that  adoption  of 
said  certificate  will  assist  in  making  all  assignments 
or  "Possessory  Holdings",  recognized  by  the  Tribe  a 
matter  of  record  and  will  bring  about  a  clear  under- 
standing of  Tribal  and  individual  rights  in  and  to 
the  reservation  lands. 


NOW  THEREFORE,  BE  IT  RESOLVED,  THAT  the  Tribal  Council  in  annual 

council  assembled,  at  which  time  there  is  a  quorum 
present  does  hereby  approve  the  Certificate  form 
(copy  of  which  is  attached) . 

BE  IT  FURTHER  RESOLVED,  that  the  Chief,  or  in  his  absence,  the 

Vice  Chief  is  hereby  authorized  to  sign  the  Certifi- 
cate and  issue  same  to  individual  possessory  holders 
who  comply  as  follows: 

1.   Make  application  for  a  Certificate  accompanied  by  a  boundary 
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line  agreement  in  writing  executed  by  the  holder  of  the  abut- 
ting possessory  rights. 

Present  an  accurate  survey  to  the  preparing  office,  secured 
through  his  own  efforts,  the  efforts  of  the  Tribe  on  his  be- 
half through  their  financing  arrangements  or  by  the  Bureau 
of  Indian  Affairs,  together  with  statement  of  fact  that 
approved  permanent  markers  have  been  placed  on  the  boundary 
line  of  the  possessory  holding, 


APPLICATION  PROCEDURE 

AND 

ISSUANCE  OF  CERTIFICATE 

1.  Each  applicant  for  a  certificate  of  Possessory  holding  must 
make  a  written  application  for  such  holding  on  a  prescribed 
application  for  (see  exhibit  A)  which  must  be  accompanied  by 

a  boundary  line  agreement  (see  exhibit  B)  duly  executed  by  the 
applicant  and  holders  of  abutting  possessory  rights, 

2 .  Each  applicant  must  present  an  accurate  survey  in  duplicate 

to  the  preparing  office ^  in  accordance  with  the  last  paragraph 
of  Resolution  No.  373,  dated  July  14,  1960  which  paragraph  is 
numbered  " 2" . 

3.  Upon  approval  of  an  application  for  the  issuance  of  a  Certi- 
ficate of  Possessory  Holding,  and  strict  compliance  with  par- 
agraphs 1  and  2  above,  and  after  posting  a  notice  for  10  days 
that  it  is  the  intention  of  the  Committee  to  issue  a  Certifi- 
cate and  as  a  result  of  such  postery  there  are  no  objections 
received,  the  Certificate  will  be  issued  and  approved  by  the 
Principal  Chief  or  Vice  Chief  in  his  absence. 

4.  Before  delivery  of  the  Certificate  to  the  holder  thereof,  it 
will  be  required  that  this  certificate  be  properly  recorded 
in  the  Cherokee  Indian  Agency  Realty  Office,  and  properly 
indexed  as  to  Grantor  (on  all  original  Certificates  the  Tribe 
is  the  Grantor) ,  and  the  Grantee, 

5.  One  copy  of  the  map  of  survey  should  be  attached  to  the  copy 
of  the  possessory  holding  instrument  of  the  individual  mem- 
ber and  one  copy  attached  to  the  instrument  in  the  Agency 
file. 

6.  The  Certificate  of  Possessory  Holding  will  be  stamped  with  a 
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Certificate  (see  exhibit  F) ,  and  signed  by  an  official  desig- 
nated as  Agency  Recording  Officer. 

PROCEDURE  FOR   TRANSFER  OF  POSSESSORY  HOLDINGS 

1.  A  member  of  the  Band  who  is  the  recognized  owner  of  a  possess- 
ory right,  as  evidenced  by  his/her  certificate  of  Possessory 
Holding  may  transfer  such  right  only  in  the  following  manner 
and  subject  to  the  following  limitations: 

(a)  The  member  desiring  to  make  the  transfer  and  member  de- 
siring to  receive  the  possessory  holding  shall  make  a  written 
application  for  permission  to  and  for  approval  of  such  a  tran- 
sfer by  the  Business  Committee  of  the  Band,  which  written  app- 
lication shall  set  forth  (1)  The  names  of  the  grantor  and 
grantee  and  a  Certification  that  the  grantee  is  a  member  of 
the  Band.   (2)  Surrender  of  the  original  certificate  of  Poss- 
essory Holding.   (3)  If  the  transfer  is  for  part  of  the  hold- 
ing, a  new  survey  of  accurate  description  must  accompany  the 
application  in  sufficient  number  to  make  proper  distribution, 
(4)  The  proposed  price  or  other  considerations  to  be  paid  for 
the  transfer,  together  with  all  other  terms  and  conditions,  if 
any,  between  the  parties  relating  to  the  transfer. 

(b)  Notice  of  the  transfer,  giving  all  pertinent  information, 
shall  be  posted  at  the  Tribal  Council  House,  the  Indian  Agency, 
Cherokee  Post  Office,  and  at  some  public  place  located  near 
the  community  in  which  the  holding  involved  is  situated. 

Such  notice  shall  remain  posted  for  a  period  of  ten  days  be- 
fore the  meeting  of  the  Business  Committee  at  which  the  matter 
of  approval  of  the  transfer  is  considered. 

(c)  After  receiving  such  written  application  and  the  posting 
of  such  notice  for  not  less  than  ten  days,  the  Business  Comm- 
ittee shall  consider  the  matter  of  the  proposed  transfer  and 
may  either  approve  or  disapprove  the  same, 

2.  No  transfer  of  possessory  holding  shall  be  valid  for  any  pur- 
pose, nor  shall  any  member  obtain  any  right  as  transferee  in 
any  holding  unless  the  provisions  of  these  procedures  be  fully 
complied  with  and  the  Tribal  Business  Committee  shall  give 

its  written  approval  of  such  transfer  adoption  a  proper  res- 
olution. 

3.  Upon  approval  of  a  transfer  of  a  possessory  holding,  a  new 
certificate  or  certificates  will  be  issued  as  outlined  under 
"Application  Procedure  and  Issuance  of  Certificate"  paragraph 
numbered  two  (2)  to  six  (6)  as  outlined  above. 
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PROCEDURES  FOR  THE  MAKING  OF  SURVEYS 

It  is  acknowledged  that  there  are  very  few  accurate  surveys  of 
possessory  holdings  on  the  Cherokee  Indian  Reservation  in  North 
Carolina,  and  in  fact,  most  alledged  surveys  are  merely  sketches 
which  are  not  tied  to  an  established  survey  point,  natural,  ob- 
ject or  other  permanent  monument  which  can  be  readily  found  and 
recognized. 

Resolution  No.  3  73  quoted  above  requires  that  an  accurate  survey 
accompany  the  application  for  possessory  holdings.   The  budget 
of  the  Bureau  of  Indian  Affairs  for  Fiscal  Year  1962  provides 
sufficient  funds  for  a  survey  crew  for  the  Cherokee  Indian  Agency, 
in  order  that  accurate  surveys  can  be  made  before  issuance  of 
Certificates  of  Possessory  Holdings,  approval  of  business  and 
other  types  of  leases  and  permits,  to  furnish  prospective  loaning 
agencies  with  legal  descriptions  of  holdings,  transfer  of  holding 
and  for  partitionment  of  holdings  by  will,  heirship  and  for  other 
transactions  requiring  accurate  surveys  for  the  purpose  of  pro- 
viding legal  descriptions. 
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In  order  to  provide  accurate  surveys  it  is  necessary  to  set  forth 
rules  for  survey  work,  record  keeping,  and  required  certificates 
to  be  placed  on  maps  and  method  of  filing.   Therefore  the  follow- 
ing rules  and  procedures  are  set forth: 

1*   Land  surveys  on  the  Cherokee  Indian  Reservation  must  be  accomp- 
lished by  a  qualified  land  surveyor  who  has  met  the  qualifications 
of  the  Civil  Service  Commission  for  Cadastral  Engineer  GS-9  or  GS-11 

2.  Surveys  should  be  tied  to  an  established  survey  point  and  tied 
to  North  Carolina  Coordinate  System  which  system  can  be  readily 
found  and  recognized  and  should  be  made  a  part  of  the  permanent 
record.   This  system  is  published  by  TVA  and  is  entitled,  survey 
control  data  and  U.S.  Geological  Survey  Data. 

3.  At  the  reference  corners  of  each  lot  or  tract  surveyed,  it 
shall  be  the  duty  of  the  surveyor,  to  affix  or  place  at  such  cor- 
ners permanent  markers  which  shall  be  of  such  material  and  affixed 
to  the  earth  in  such  a  manner  as  to  insure  as  great  a  degree  of 
permanence  as  is  reasonably  practical.   In  this  connection  it  is 
planned  to  drive  into  the  earth  a  3-foot  length  of  iron  pipe,  1 
inch  in  diameter  and  to  affix  atop  thereon  a  brass  cap  2-1/2 
inches  in  diameter.   These  brass  cap  markers  are  to  be  numbered 

in  such  a  manner  as  to  have  reference  to  corners  in  common  with 
adjoining  lots  or  tracts  and  such  numbers  to  be  also  shown  on  the 
map  of  survey.   Brass  cap  markers  will  be  recorded  on  a  "Register 
of  Brass  Caps" . 

4.  When  the  boundaries  of  the  tract  exactly  conform  with  a  lot 
which  is  part  of  subdivision  or  a  tract  for  which  there  is  recorded 
an  official  map,  a  statement  giving  the  lot  number  of  a  subdi- 
vision, tract  or  community  and  the  name  and  date  of  filing  of  the 
official  map,  constitutes  a  definate  and  legal  description  of  the 
tract. 

5.  After  a  map  of  survey  of  a  lot,  tract  or  subdivision  has  been 
completed  it  will  be  necessary  for  the  surveyor  to  place  thereon 
and  sign  a  certificate  certifying  as  to  the  accuracy  of  the  sur- 
vey, which  certificate  must  be  notarized.   The  map  is  then  ready 
for  filing  and  is  so  indicated  by  a  certificate  executed  by  the 
Agency  Recording  Officer  and  filed  only  at  the  Cherokee  Indian 
Agency,  Branch  of  Realty  Office. 
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#6 
Realty  310 

CHEROKEE  INDIAN  RESERVATION 

TRANSFER  OF  POSSESSORY  INTEREST  &  OR  USE  RIGHTS 

TO  CHEROKEE  TRIBAL  LANDS 

THIS  TRANSFER  OF  POSSESSORY  HOLDING  AS  DESCRIBED  HEREON,  MADE  THIS 

DAY  OF A.D.  ONE  THOUSAND  NINE  HUNDRED  AND 

BETWEEN PARTY  OF  THE  FIRST  PART,  AND 


PARTY  OF  THE  SECOND  PART 

BOTH  BEING  RECOGNIZED  MEMBERS  OF  THE  EASTERN  BAND  OF  CHEROKEE  IN- 
DIANS AND  ARE  ENTITLED  TO  USE  OF  TRIBAL  LANDS  IN  ACCORDANCE  WITH 
APPLICABLE  BUREAU  AND  TRIBAL  REGULATIONS. 

WITNESSETH,  THAT  THE  SAID  PARTY  OF  THE  FIRST  PART  HEREBY  COVENANTS 
AND  AGREES  THAT,  IF  THE  PARTY  OF  THE  SECOND  PART  SHALL  FIRST  PER- 
FORM THE  COVENANTS  HEREINAFTER  MENTIONED  ON PART  TO  BE 

MADE  AND  PERFORMED,  THE  PARTY  OF  THE  FIRST  PART  WILL 


AND  THE  SAID  PARTY  OF  THE  SECOND  PART  HEREBY  COVENANTS  AND  AGREES 
IN  CONSIDERATION  OF  THE  ABOVE  LISTED  COVENANTS  OF  THE  PARTY  OF 
THE  FIRST  PART  TO 


It  is  understood  and  agreed  by  both  parties  hereto  that  only  the 
improvements  and  possessory  interest  in  the  land  is  conveyed  by 
this  agreement  and  that  the  title  to  said  land  remains  in  a  trust 
status  in  the  name  of  the  Eastern  Band  of  Cherokee  Indians. 
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It  is  further  understood  and  agreed  that  this  agreement  shall  not 
become  binding  and  effective  unless  and  until  approved  by  the 
Business  Committee  of  the  Eastern  Band  of  Cherokee  Indians,  and 
full  compliance  of  applicable  tribal  regulations  has  been  met. 

It  is  mutually  agreed  that  all  covenants  and  agreements  herein 
contained  shall  extend  to  and  be  obligatory  upon  the  heirs , 
executors,  administrators  and  assigns  of  the  respective  parties. 

The  party  of  the  second  part  covenants  and  agrees  that  the  above- 
described  parcel  is  transferred  subject  to  all  existing  roads, 
rights-of-way  and  easements  through  and  across  said  property. 

In  witness  whereof  the  parties  to  these  present  have  hereunto  set 
their  hands,  and  seals,  the  day  and  year  first  above  written. 

Witnesses : 


Date 

Date 

Date 

Date 
Tribal  Business  Committee  Approval 


Date 


Principal  Chief  Vice  Chief 


Executive  Advisor  Chairman  Tribal  Council 


Ex-Officio  Secretary 
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#7 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  INDIAN  AFFAIRS 


STATEMENT  OF  OWNERS  OF  ALLOTTED   INDIAN  LANDS  TO  ACCOMPANY 

APPLICATION  FOR  RIGHT-OF-WAY 


_Agency , 


.,19 


Allotment  No 


Allottee 


Description_ 


The  undersigned,  owner of  said  land,  hereby  (do-   not) consent   to 


the  granting  of  a_ 


right-of-way  thereover,  as 


contemplated  by  the  application  of 


upon  the  following  terms  and  conditions  (for  the  reasons  given  below) 


Without  payment  of  damages 


On  payment  of  cash  damages 

as  determined  by  Superintendent 

upon  completion. 


Other  terms  or  comment 


Witness: 


Owners: 


N.B.  -  Delete  inapplicable  provisions.   Submit  original  only, 
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#8 

CHEROKEE  INDIAN  RESERVATION,  NORTH  CAROLINA 
APPLICATION  FOR  SURVEY  &  CERTIFICATE  OF  POSSESSORY  HOLDING 

Cherokee,  North  Carolina 

,19 


Principal  Chief 

Eastern  Band  of  Cherokee  Indians 

Cherokee,  North  Carolina 

Sir: 


I, ,  Roll  No. _a  recognized 

member  of  the  Eastern  Band  of  Cherokee  Indians  of 

degree  Indian  blood  hereby  make  application  for  accurate  survey  and 
Certificate  of  Possessory  Holding,  covering  my  possessory  holding.   I 
further  certify  that  the  attached  statements  also  made  a  part  hereof 
contain  the  authentic  signature  of  the  abutting  possessory  holders 
attesting  that  there  is  no  controversey  or  dispute  in  regard  to  the 
boundary.   The  holding  as  described  herein  was  the  original  holding 

of and  the  sequence  of  possession  unto 

myself  is  described  below: 


Signature  of  applicant 


Signature  of  Spouse 
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#9 
CHEROKEE  INDIAN  RESERVATION,  NORTH  CAROLINA 
BOUNDARY  LINE  AGREEMENT 

Cherokee,  North  Carolina 
,19 


To  Whom  It  May  Concern: 
This  is  to  certify  that_ 
and 


holders  of  adjoining  possessory  holdings  described  as: 


And  we  further  agree  that  the  dividing  lines  between  our  holdings 
are  described  as: 


And  we  further  state  that  we  have  made  a  careful  study  of  the 
common  property  line  between  our  respective  holdings  and  that 
there  is  no  dispute  in  regard  to  its  location  and  that  we  accept 
it  as  the  permanent  dividing  line  between  our  possessory  holdings 
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ASSIGNMENT  OF  POSSESSORY  HOLDINGS  #10 

(MUTUAL- HELP  HOUSING) 

WHEREAS,  the  undersigned  Assignor,  a  member  of  the  Eastern  Band 
of  Cherokee  Indians,  is  the  recognized  holder  of  the  Possessory- 
Interest  in  the  tract  of  land  hereinafter  described,  desires  to 

become  a  Participant  in  the Mutual-Help  Housing 

Program  (Project  No.  )  in  order  to  secure  improved 

housing,  and 

WHEREAS,  an  assignment  of  the  Possessory  Interest  and  right  in 
the  subject  tract  of  land  by  the  undersigned  Assignor  to  the  Eastern 
Band  of  Cherokee  Indians  is  required,  so  that  said  tract  can  be  in- 
cluded in  a  long  term  lease  to  be  granted  by  the  Eastern  Band,  cov- 
ering the  various  sites  approved  for  the 

Mutual-Help  Housing  Program  (Project  No.  ) ,  said 

lease  being  granted  to  secure  financial  assistance  in  said  program. 

NOW,  THEREFORE,  the  undersigned  Assignor  hereby  assigns  and 
transfers  unto  the  Eastern  Band  of  Cherokee  Indians,  acting  through 
its  Tribal  Business  Committee  under  authority  vested  in  said  Com- 
mittee by  Resolution  No.  426  adopted  in  a  special  session  of  the 
Tribal  Council  on  February  9,  1962,  all  of  his  possessory  right 
and  interest  in  and  to  the  following  described  tract  of  land,  said 
tract  being  located  within  Cherokee  Indian  Trust  lands  in 
County,  North  Carolina: 
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But  this  Assignment  is  made  on  this  special  trust:  That  if  and 
when  the  undersigned  Assignor  shall  fulfill  his  obligations  as 

Participant  in  the Mutual-Help  Housing  Program  (Project 

No.  )  then  this  Assignment  shall  become  null  and  void  and 

the  possessory  right  and  interest  herein  assigned  shall  revert  to 
said  Assignor.   If  the  undersigned  Assignor  shall  fail  to  fulfill 
any  of  his  obligations  and  responsibilities  assumed  as  Participant 
under  a  duly  executed  Mutual-Help  and  Occupancy  Agreement ,  such 
breach  of  agreement  shall  be  acted  upon  as  provided  in  said  Agree- 
ment . 

This  Assignment  shall  not  be  effective  unless  approved  by  the 
Tribal  Business  Committee  of  the  Eastern  Band  of  Cherokee  Indians 
and  by  the  Superintendent  of  the  Cherokee  Indian  Agency,  as  evi- 
denced by  their  signatures  below,  and  immediately  upon  such  appro- 
val, this  instrument  shall  be  fully  effective  according  to  its 
terms . 

IN  WITNESS  WHEREOF,  the  Assignor  has  hereunto  set  his  hand  and 
seal  this  the  day  of  ,  19 

(SEAL) 


(SEAL) 


(SEAL) 


We  hereby  approve  the  above  Assignment  for  the  purpose  of 
securing  improved  housing  for  the  above  named  assignor,  and  accept 
the  same  upon  the  trust  hereinabove  set  forth,  this         day  of 
,  19 

TRIBAL  BUSINESS  COMMITTEE  APPROVAL: 


Principal  Chief  Vice  Chief 


Executive  Advisor  Chairman  Tribal  Council 


Ex-Officio  Secretary 


I  hereby  certify  that  the  foregoing  Assignment  to  my  knowledge 
does  not  conflict  with  applicable  Federal  Laws  and  regulations  re- 
lating to  Assignments  of  Possessory  Holdings  on  the  Cherokee  Indian 
Reservation,  North  Carolina,  of  the  Eastern  Band  of  Cherokee  Indians 
this  day  of ,  19 


Superintendent,  Cherokee 
Indian  Agency 
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#11 

Cherokee,  North  Carolina 

Date 
NOTICE  OF  PROPOSED  TRANSFER  OF  LAND  IN  ACCORDANCE  WITH  COUNCIL 
RESOLUTIONS: 

PROPOSED  TRANSFER  OF  LAND  FROM: . 

TO: 

LAND  LOCATED  IN: 


DESCRIPTION  OF  HOLDING 


Any  person  or   interested  parties  who  have  information  which  might 
adversely  affect  the  above  proposed  transfer  to  the  above  named 
person  or  persons  shall  have  a  period  of  ten  days  from  the  above 
date  in  which  to  file  such  complaint  with  the  Cherokee  Indian  Agen- 
cy Office  or  the  Office  of  the  Principal  Chief. 


Principal  Chief  Superintendent 
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#12 
Cherokee,  North  Carolina 

Date 


In  compliance  with  regulations  and  in  accordance  with  approved 
procedures,  this  is  to  serve  as  official  notice  that  the  Office 
of  the  Principal  Chief  intends  to  issue  a  Certificate  of  Poss- 
essory Holding  to  the  following  individual : 


This  Certificate  of  Possessory  Holding  will  cover  the  following 
described  land,  to  wit: 


Any  person  or  interested  parties  who  have  information  which  might 
adversely  affect  the  issuance  of  the  Certificate  to  the  above 
named  person  or  persons  shall  have  a  period  of  ten  days  from  the 
above  date  in  which  to  file  such  complaint  with  the  Cherokee 
Indian  Agency  Office  or  the  Office  of  the  Principal  Chief. 


Principal  Chief  Superintendent 
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#  13 


Cherokee  Council  House 
Cherokee,  North  Carolina 
October  23,  1964 


RESOLUTION  NO.  816  1964 


WHEREAS : 


There  is  a  tendency  for  the  occupants  of  the  land  or 

those  who  think  they  have  an  interest  in  a  holding 

to  go  ahead  and  sell  timber  or  build  on  the  place;  and 


WHEREAS ; 


It  would  save  a  lot  of  confusion  and  trouble  for  all 
concerned  if  the  individuals  involved  would  be  notified 
to  stop  building,  repair  work  or  the  sale  of  anything 
from  the  holding  in  letigation  until  everything  has 
been  settled. 


NOW,  THEREFORE,  BE  IT  RESOLVED  by  the  Eastern  Band  of  Cherokee 

Indians  in  Annual  Council  Assembled  that  the  Business 
Committee  be  instructed  to  have  all  parties  involved 
notified  to  stop  any  building,  repairs  or  sale  of 
timber  or  anything  off  the  place  until  the  Land  Com- 
mittee with  the  Business  Committee  have  made  a 
thorough  investigation  of  all  records  available  or 
any  other  proof  that  will  help  establish  ownership. 

Be  It  Further  Resolved  that  the  Land  Committee  report  their  find- 
ings and  decision  to  the  Realty  Office,  Cherokee 
Indian  Agency,  and  all  parties  concerned  be  notified 
by  mail. 
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#14 


Cherokee  Council  House 
Cherokee,  N.  C„ 
October  16,  1956 


RESOLUTION   #19566   74 


WHEREAS:     There  are  a  number  of  homes  on  this  Reservation  being 

broken  up  by  the  separation  of  husband  and  wife  and 
the  sale  of  the  home  by  one  party  of  this  union,  and 

WHEREAS:     The  State  law  prohibits  the  sale  of  a  home  without 

the  approval  of  both  husband  and  wife. 

NOW,  THEREFORE,  BE  IT  RESOLVED  by  the  Eastern  Band  of  Cherokee 

Indians  in  Annual  Council  Assembled  that  this  Council 
be  governed  by  this  law,  and  that  no  transfer  of  any 
possessory  holding,  without  the  approval  of  both  hus- 
band and  wife  be  approved  of  or  considered  legal. 


AMENDMENT : 

Be  It  Further  Resolved,  this  does  not  include  non  Indians  married 
to  members  of  the  Tribe,  as  such  people  have  no  power  of  control 
over  either  Tribal  lands  or  property. 
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#15 

I,  ,  A  duly  enrolled  member  of 

the  Eastern  Band  of  Cherokee  Indians,  do  hereby  make,  constitute 

and  appoint my  true  and  lawful  agent 

and  attorney-in-fact,  for  me  and  in  my  name  and  stead,  to  nego- 
tiate and  execute  any  and  all  permits,  leases,  contracts  and 
agreements  of  every  nature  whatsoever  relating  to  or  in  anywise 
effecting  any  and  all  right,  title  and  interest  of  every  nature 
whatsoever  including  particularly  all  possessory  rights  and  in- 
terests, in  the  real  property  located  in   , 

North  Carolina,  known  as  the  Qualla  Boundary  of  the  Eastern  Band 

of  Cherokee  Indians,  legal  title  to  which  is  in  the  United  States 

of  America  in  trust  for  the  benefit  of  the  Eastern  Band  of  Cherokee 

Indians  and  the  members  thereof; 

I  further  authorize  and  empower  said  agent  and  attorney-in-fact  to 

collect  and  receive  and  give  binding  receipts  in  my  name  for  any 

and  all  moneys,  rentals,  income  or  profits  of  every  nature  which 

may  be  derived  from  any  of  my  possessory  holdings  or  interests  in 

any  of  said  real  property; 

And  I  do  hereby  fully  ratify  and  confirm  all  acts  of  said  agent 

and  attorney-in-fact  under  the  Power  of  Attorney  hereby  granted. 

THIS     _day  of 19_ 

(SEAL) 

Subscribed  and  sworn  to  before  me  this         day  of ____,  19 

My  commission  expires: 
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#16 
1960  INHERITANCE  LAW  FOR  NORTH  CAROLINA 

As  of  July  1,  1960  a  bereaved  widow  or  widower  in  North  Car- 
olina will  no  longer  have  to  undergo  the  sad  and  depressing  ex- 
perience of  learning  that  he  or  she  will  not  inherit  a  fair  share 
of  his  or  her  dear  departed's  estate  simply  because  there  was  no 
will.   On  that  date  North  Carolina's  new  inheritance  (intestate 
succession)  law  goes  into  effect--the  cumulative  result  of  over  a 
quarter  of  a  century's  work  by  some  of  our  State's  most  public- 
spirited  lawyers ,  law  professors,  and  legislators. 

Our  old  and  antiquated  pre- July  1,  1960  inheritance  laws  were 
modeled  after  and  derived  directly  from  the  old  English  common 
law  and  had  been  changed  or  modernized  very  little  in  the  past 
150  years.   This  meant  that  what  were  once  adequate ,  reasonable 
rules  of  inheritance  frequently  gave  rise  to  alarming  results 
which  shocked  our  sense  of  right  and  wrong,  because  of  changing 
times. 

If  a  man  dies  intestate  in  this  State,  leaving  only  personal 

property  and  no  children,  his  widow  would  get  the  first  $10,000 

in  value  of  the  personal  property  and  she  and  his  parents  would 

divide  the  rest.   However,  if  he  died  owning  only  real  property, 

the  Canons  of  Descent  and  the  law  of  Dower  would  come  into  play 

and  the  wife  would  get  only  a  life  estate  in  one-third  of  the 

real  property,  and  the  brothers  and  sisters  would  get  all  the 

rest,  leaving  the  parents  who  may  be  old  and  needy  with  nothing. 
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There  seems  to  be  logical  reason  why  this  sort  of  result  should 

occur,  whereby  completely  different  classes  of  persons  may  inherit, 

depending  solely  on  whether  the  property  left  is  real  or  personal. 

After  July  1,  1960  this  situation  will  no  longer  be  true. 

Surviving  husbands  and  wives  as  well  as  other  kin  will  inherit, 

under  the  new  law,  a  more  fair  share  of  property  where  there  is 

no  will,  the  relative  size  of  the  share  depending  in  large  part  on 

probable  need. 

Changes  in  North  Carolina  Law  Governing  the  Distribution 
of  Property  When  a  Man  or  Woman  Dies  Without  Leaving  a  Will 

1.  There  is  no  longer  any  distinction  made  between  real  and  per- 
sonal property  for  the  purpose  of  determining  who  can  inherit  it. 
Previously  who  could  inherit  property  frequently  depended  on  whether 
it  was  real  or  person  with  different  classes  of  heirs  entitled  to 
each.   This  doubtful  distinction  has  been  abolished  so  that  pro- 
perty of  an  intestate  (one  who  dies  without  a  will)  will  go  to 

the  same  survivors,  regardless  of  the  nature  of  the  property. 

2.  Husbands  and  wives  may  now  inherit  equally  from  each  other, 
and,  with  the  old  marital  life  estates  of  dower  and  courtesy 
abolished,  receive  substantial,  valuable,  full-ownership  share  of 
the  intestate  estate. 

3 .  Certain  obsolete  doctrines  such  as  the  distinction  between 
ancestral  and  non-ancestral  property  have  been  abolished.   Half- 
brothers  and  -sisters  and  other  half-blood  kin  can  now  inherit 
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equally  with  their  equivalent  whole-blood  kin. 

4.  The  substance  of  our  excellent  adoption  law  has  been  retained. 

5.  An  illegitimate  child  is  given  full  right  to  inherit  not  only 
from  but  by  and  through  its  mother,  cutting  the  child  completely 
off  from  the  lineage  of  the  putative  father  and  making  it  a  true 
member  of  the  family  of  the  mother.   Formerly,  it  could  inherit 
real  property  from,  but  not  by  or  through,  its  mother. 

6.  The  law  of  advancements  has  been  rewritten  in  greater  detail 
and  understandability  to  apply  to  any  person  who  would  be  an  heir 
of  the  deceased,  instead  of  just  children,  as  previously  was  the 
law. 

7.  The  new  law  prefers  parents  over  brothers  and  sisters  in  the 
order  of  succession  on  the  basis  of  their  greater  probable  need. 

8.  The  new  law  provides  a  new  and  more  equitable  order  of  descent 
and  distribution,  more  easily  read,  understood  and  followed. 

9.  The  new  law  limits  the  inheritance  rights  of  collateral  kin 
to  those  within  five  degrees  of  kinship  to  the  intestate;  unless 
it  is  necessary  to  go  outside  five  degrees  of  kinship  to  the 
intestate;  unless  it  is  necessary  to  go  outside  five  degrees  of 
kinship  to  find  kin  capable  of  inheriting  so  as  to  prevent  the 
property  from  escheating  to  the  State. 

Summary 
Generally  speaking,  under  the  new  North  Carolina  Intestate 
Succession  Law,  surviving  husbands  and  wives  are  preferred  to 
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children  and  their  lineal  descendants,  parents,  brothers  and  sis- 
ters and  their  lineal  descendants,  grandparents,  uncles  and  aunts 
and  their  lineal  descendants,  et  cetera,  in  that  order,   In  addi- 
tion, husbands  and  wives  are  treated  equally  and  fairly  as  are  all 
kin  of  equal  degree,  while  many  ancient  and  obsolete  property 
rules  which  have  survived  for  no  good  reason  are  abolished  or 
modernized.   The  whole  of  our  new  intestate  succession  law  is  more 
readable  and  understandable  to  the  average  citizen  than  heretofore 
representing  a  considerable  improvement  in  this  area  of  our  law. 


When  a  Person  Dies  in  North  Carolina  Without  Leaving  a  Will  After 

July  1,  1960. 

1.   Married  person  dies,  leaving  a  surviving 
husband  or  wife  and  one  child  or  lineal 
descendants  of  only  one  child: 

Surviving  husband  or  wife  takes  (outright 
as  heir)  H   of  the  real  property  and  H   of 
the  personal  property.   The  child  (or  if 
he  is  dead,  his  descendants)  takes  the 
other  h    of  both  real  and  personal  pro- 
perty. 


Married  person  dies,  leaving  a  surviving 
spouse  and  two  or  more  children  or  their 
descendants : 

Surviving  spouse  takes  outright  1/3  of 
real  property  and  1/3  of  the  personal 
property.   The  children,  or  their  lineal 
descendants,  share  the  other  2/3  of  both 
the  real  and  personal  property. 
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3. 


Married  person  dies,  leaving  a  surviving  spouse,  parents  and 
brothers  and  sisters  but  no  children  or  other  lineal  descen- 
dants. 


Real  Property: 


Spouse  takes  1/2  of  real 
property,  parents  take 
other  1/2. 


Brothers  and  sisters  are 
excluded. 


Personal  Property: 


Spouse  takes  first  $10,000 

in  value,  plus  1/2  of  remainder 

of  personal  property; 

parents  take  other  1/2  of 

remainder 

Brothers  and  sisters  are 
excluded. 


4.   Married  person  dies,  leaving  a  surviving  spouse  but  no  children 
or  descendants  and  no  parents,  but  leaves  brothers  and  sisters. 


Surviving  spouse  takes  all  of 
net  estate,  both  real  and 
personal  property. 
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